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ISSUES PRESENTED FOR REVIEW

I. DOES THE ACUITY POLICY OF INSURANCE MANDATE UNINSURED
MOTORIST COVERAGE FOR AN ALLEGED “HIT-AND-RUN”
ACCIDENT INVOLVING AN UNIDENTIFIED MOTOR VEHICLE AND
AN INSURED WHERE THERE IS NO “RUN,” AS THAT TERM IS
UNDERSTOOD IN THE CONTEXT OF § 632.32(4)°?

Answered by the Circuit Court in the affirmative.

This question was not answered Dby the Court of
Appeals. Rather, the Court of Appeals abandoned the public
policy analysis undertaken by the Circuit Court,
addressing, instead, the issue set forth immediately below.
II. WHEN AN INSURANCE POLICY COVERS “HIT-AND-RUN” AS PART

OF AN UNINSURED MOTORIST PROVISION AND THE POLICY DOES

NOT DEFINE THE TERM, DOES “RUN” MEAN TO FLEE WITHOUT

STOPPING?

This question was not answered directly by the Circuit

Court. The Circuit Court affirmatively held there was no

A\Y ”

run in the instant case, instead ruling coverage was
available to the Plaintiffs based on public policy grounds.
Answered by the Court of Appeals in the negative. The
Court of Appeals concluded the term “run,” as used in “hit-
and-run,” means to leave a scene without ©providing

identifying information.

PROCEDURAL POSTURE

This 1is a review of a decision of the Court of

Appeals, District II, affirming an Order of the Circuit



Court of Waukesha County, denying a Motion for Declaratory
Judgment filed by ACUITY.

In filing its Motion for Declaratory Judgment, ACUITY
sought a declaration from the Circuit Court regarding the
rights of the parties under an ACUITY policy of insurance.
The Circuit Court concluded ACUITY’'s policy ©provided
coverage to the Zarders because the facts and circumstances
concerned injury to a minor and damage to the minor’s
bicycle. A non-final order memorializing the Circuit
Court’s decision was entered on April 1, 2008.

Subsequently, ACUITY petitioned the Court of Appeals,
District II, for leave to appeal from the Circuit Court’s
non-final order. The Court of Appeals granted ACUITY's
petition on or about May 15, 2008.

In a February 18, 2009 Decision, the Court of Appeals,
District 11, affirmed the Circuit Court’s ruling.
Abandoning the rationale underlying the Circuit Court’s
decision, the Court of Appeals concluded that where an
insurance policy covers “hit-and-run” as part of an
uninsured motorist provision and the policy does not define

”

the term, “run” means leaving the scene without providing
identifying information even if the unidentified driver

stopped to see if there was an injury.



STATEMENT OF THE CASE

1. The December 9, 2005 Accident.

The Plaintiffs, James and Glory Zarder, reside at
14285 West Park Avenue, New Berlin. See Complaint at I 1.
(R. 1 at 3; P-Ap. 51) Their son, Zachary Zarder (“Zarder”),
resides at the same address. Id. at { 2.

Regarding the alleged accident, the Complaint states
that:

That on the 9™ day of December, 2005, the

plaintiff, Zachary Zarder, was operating his

bicycle in a safe and lawful manner in the City

of New Berlin, County of Waukesha, State of

Wisconsin and that at the same time and place, an

unidentified vehicle was being operated 1in a

negligent manner causing the motor vehicle that

he/she was operating to strike the plaintiff,

Zachary Zarder’s Dbicycle, causing the plaintiff,

Zachary Zarder, to be severely injured as more

fully described herein.

Id. at ¥ 6. (R. 1 at 4; P-Ap. 104)

At the time of the alleged incident, Edward Miller and
his wife, Sandra, were walking outside of their residence,
which is located in the 2000 block of South East Lane in
New Berlin. See Affidavit of Edward Miller at 99 1-3 (R. 17
at 77; P-Ap. 112) and Affidavit of Sandra Miller at 99 1-2,
4, 7. (R. 16 at 71-72; P-Ap. 106-107) While walking with
her husband, Sandra Miller heard a young male voice state

that “a car is coming.” See Aff. of S. Miller at 1 4. (R.

16 at 71; P-Ap. 106) After hearing the statement, Sandra

3



Miller observed a vehicle driving east/northeast on South
East Lane and, thereafter, heard a crash of metal. Id. at q
5. The wvehicle did not appear to be traveling fast or
recklessly. Id. at 9 6.

Within seconds after hearing the crash, Sandra Miller
and her husband arrived at the area where the sound
occurred. Id. at 9 7. There, the Millers observed Zarder
sitting on a snow bank near the mailbox at the end of the
driveway at 2000 South East Lane. Id. at 9 7. See also Aff.
of E. Miller at 9 6. (R. 17 at 78; P-Ap. 113)

As the Millers reached the spot where Zarder was
seated, they observed a vehicle (the “unidentified
vehicle”) stop approximately one hundred feet
north/northeast of the driveway. Id. at I 8. See also Aff.
of E. Miller at ¥ 7. (R. 17 at 78; P-Ap. 113) The occupants
of the wunidentified vehicle exited the vehicle, walked
towards Zarder and dquestioned Zarder concerning his well-
being. Id. at 9 9. The occupants of the wunidentified
vehicle asked Zarder 1f he was okay, to which Zarder
responded “yes.” Id. at 9 10. See also Aff. of E. Miller at
9 11. (R. 17 at 78; P-Ap. 113)

After Zarder assured the occupants of the unidentified
vehicle that he was okay, the occupants returned to the

vehicle and drove away. Id. at 9 12. See also Aff. of E.
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Miller at 9 12. (R. 17 at 78; P-Ap. 113) The unidentified
vehicle did not flee the scene. Id.

Like the occupants of the unidentified vehicle, Sandra
Miller, too, asked Zarder if he was hurt. Zarder responded
in the negative, assuring Miller that he was uninjured. Id.
at 1 13.

Sandra Miller also inquired whether the unidentified
vehicle hit Zarder. Id. at 9 14. Zarder informed Miller
that the unidentified vehicle did not hit him and, rather,
hit his bike. According to Zarder, he Jjumped off of his
bicycle before the unidentified wvehicle hit the bike. Id.
After Zarder again assured Miller that he was uninjured,
Miller and her husband continued to their neighbors’ home.
Id. at 9 15, 18. See also Aff. of E. Miller at 9 14. (R. 17
at 79; P-Ap. 114)

Accident report materials authored by the New Berlin
Police Department note, in the Accident Report’s
“Narrative” section, that:

UNKNOWN DRIVER OF VEH. # 1 CHECKED ON BICYCLIST
WHO ADVISED THAT HE WAS NOT INJURED.

Affidavit of Jeffrey Kuehl, Exh. A. (R. 21 at 165-183; P-
Ap. 87-105) Additional information detailed in the same
report reveals that Zachary Zarder confirmed the occupants

of the wvehicle “immediately checked on his wellbeingl[,]”



and Zarder “told the occupants of the vehicle that he was
not injured and that they could leave.” Id. For these
reasons, the New Berlin Police Department did not
investigate the December 9, 2005, accident as a hit-and-run
accident. Id. at 95.
2. The ACUITY Policy.

ACUITY issued a policy of insurance to the Zarders
with a policy term of August 15, 2005 to August 15, 2006
(the ™“ACUITY Policy”). See Affidavit of Daniel K. Miller,
Exh. A. (R. 19 at 101-144; P-Ap. 119-163) The ACUITY Policy
contains requirements relating to the provision of
uninsured motorists coverage. Specifically, the ACUITY
Policy provides that:

SECTION III - UNINSURED MOTORISTS AND
UNDERINSURED MOTORISTS

PART H — UNINSURED MOTORISTS

We will pay damages for bodily injury which an
insured person 1is legally entitled to recover
from the owner or operator of an uninsured motor
vehicle. Bodily injury must be sustained by an
insured person and must be caused by accident and
result from the ownership, maintenance or use of
the uninsured motor vehicle

Id., Exh. B at Page 19 of 24 (emphasis in original). (R. 19
at 124; P-Ap. 143).
Under 1its Uninsured Motorists coverage part, the

ACUITY Policy contains a detailed definition of “uninsured



motor vehicle.” “Uninsured motor wvehicle” includes various
categories of vehicle, including “hit-and-run” vehicles. In
this regard, the ACUITY Policy states that:

As used 1in this Section:

2. “Uninsured motor vehicle” means a land motor
vehicle or trailer which is:

c. A  hit-and-run vehicle whose operator or
owner 1is unknown and which strikes:
(1) You or a relative;
(2) A vehicle which you or a relative
are occupying;
(3) Your insured car; or
(4) Another wvehicle which, in turn,
hits:
(a) You or any relative;
(b) A vehicle which you or any
relative are “occupying”; or
(c) Your insured car

Id., Exh. B at Page 19 of 24 and 20 of 24 (emphasis in
original). (R. 19 at 124-125; P-Ap. 143-144)
3. Procedural Background.

The Zarders commenced the underlying circuit court
action against ACUITY to obtain uninsured motorist
benefits. See Complaint. (R. 1; P-Ap 49-57). The Zarders
alleged two principal claims against ACUITY, an uninsured
motorist claim and a bad faith claim. Id.

On January 11, 2008, ACUITY filed its Motion for

Declaratory Judgment in the Circuit Court. See Notice of



Motion and Motion for Declaratory Judgment. (R. 14; P-Ap
65-66) In its motion, ACUITY sought a no coverage
declaration in connection with the Zarders’ claims. See
Brief in Support of Motion for Declaratory Judgment. (R.
15; P-Ap 67-86) As grounds for 1its request, ACUITY argued
the facts and circumstances giving rise to the action did
not evidence a “hit-and-run” accident, as that phrase is
understood under Wisconsin law and, by proxy, the ACUITY
Policy. Id.

The Zarders opposed ACUITY’'s motion. See Plaintiffs’
Memo. of Law in Oppos’n. (R. 23; P-Ap 184-195) Contrary to
ACUITY’s position, the Zarders argued the December 9, 2005
accident was a “hit-and-run” accident. Id. As support, the
Zarders relied on case law construing the policy
underpinning Wisconsin Statute S 632.32,

extrajurisdictional case law purportedly analyzing similar

A\Y ”

run” issues and Wisconsin Statute § 346.67. Id.!

On February 29, 2008, ACUITY filed a Reply Brief,

wherein ACUITY argued the December 9, 2005 incident was not

A\Y ”

a “hit-and-run” accident because no run occurred,
extrajurisdictional authority relied on by the Zarders did

not support the Zarders’ position and, finally, § 346.67

! The Zarders did not dispute the facts detailed by ACUITY in its Motion
for Declaratory Judgment, nor did the Zarders dispute that declaratory
judgment was an appropriate vehicle for use by the Circuit Court in
addressing the issues before it.



had no application to the present action. See Reply Brief
(R. 26; P-Ap 218-228)

On March 17, 2008, the Circuit Court heard arguments
on ACUITY’s Motion for Declaratory Judgment. See Transcript
of Proceedings. (R. 28; P-Ap 23-48) After considering the
parties’ arguments, the trial court denied ACUITY’s Motion
for Declaratory Judgment. Id. at 23. (R. 28 at 254; P-Ap
45)

In making its ruling, the Circuit Court interpreted
the ACUITY policy of insurance only insofar as it
incorporates language detailed 1in the Wisconsin Omnibus
statute, specifically, § 632.32(4). Id. at 15 (R. 28 at
246; P-Ap 37) The Circuit Court concluded the dispute did
not involve an issue as to whether there was a “hit.” Id.
at 16. (R. 28 at 247; P-Ap 38) Moreover, the trial court
unequivocally ruled that “clearly there was no run under
any definition of ambiguous, wunambiguous.” Id. at 19. (R.
28 at 250; P-Ap 41) (emphasis added).

The Circuit Court described the case as one of “first

”

impression,” notwithstanding this Court’s decision in Hayne
v. Progressive Northern Insurance Company, 115 Wis. 2d 68,
339 N.W.2d 588 (1983). Id. at 21. (R. 28 at 252; P-Ap 43)

After deciding there was no “run,” the Circuit Court stated

that “[i]ln terms of public policy, I think what I am



struggling with, if you will, 1is the fact that I believe
there has to be coverage in the case.” Id. at 20. (R. 28 at
251; P-Ap 42) The Circuit Court concluded coverage was
necessary “not because there was a claim but because we are
dealing with a child and because of the nature of the
accident, if you will, the damage to the bike.” Id.

Confining its decision to the 1limited facts of the
present dispute, the Circuit Court stated that:

The fact that here 1is the Massachusetts or the
Mendonca case that I think 1s favorable to the
Plaintiff and in my assessment of the facts of
this case the reason we have this kind of
statute, not only keeping in mind a prohibition
of fraud to insurance companies but the purpose
of that statute is to protection of persons who
are legally entitled to recover damages from
owners or operators of uninsured motor vehicles.
The question - the argument that the reason this
court is in effect finding that this unidentified
vehicle is synonymous with uninsured is partially
or totally the fault of the plaintiff here, the
thirteen vyear old, but that’s a hard 1label to
stick on someone who is thirteen and who has just
suffered a substantial injury, two bones in any
body or two parts of the body and I don’t think
that that 1is equitable with protecting people in
the case and so I believe for purposes of 632.32
does trump anything else, if you will, as a need
for specific facts in the case and for all those
reasons the Court will deny the motion of the
defense

Id. at 22-23. (R. 28 at 253-254; P-Ap 44-45)
ACUITY petitioned the Court of Appeals, District II,

for leave to appeal from the Circuit Court’s April 1, 2008

10



non-final Order. The Court of Appeals granted ACUITY’s
petition on or about May 15, 2008.

In a February 18, 2009 decision, the Court of Appeals,
District II, affirmed the ruling of the Circuit Court. The
Court of Appeals framed the issue Dbefore it 1in the
following manner:

What does run mean when an insurance policy

covers “hit-and-run” as part of an uninsured

motorist provision and the policy does not define

the term? Does run mean to flee without stopping,

or does it mean leaving the scene without

providing identifying information even 1f the

driver stopped to see if there was an injury? We

hold that the latter definition controls and

affirm the circuit court.

Zarder v. Humana Ins. Co., 2009 WI App. 34, 9 1, 316 Wis.
2d 573, 765 N.W.2d 839. Whereas the Circuit Court relied
solely on public policy grounds in support of its ruling,
the Court of Appeals ignored the Circuit Court’s analysis
and affirming the Circuit Court ruling, based upon
contractual and statutory construction methodology.
ARGUMENT

II. STANDARD OF REVIEW.

“Statutory interpretation and the interpretation of an
insurance policy present questions of law that we review de

44

novo. Teschendorf v. State Farm Ins. Cos., 2006 WI 89, (

9, 293 Wis. 2d 123, 717 N.W.2d 258 (2006) .
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IIT. WISCONSIN SHOULD ADHERE TO THE DEFINTION OF “HIT-AND-
RUN” IN HAYNE V. PROGRESSIVE NORTHERN INSURANCE
COMPANY, 115 WIS. 2D 68, 339 N.W.2D 588 (1983) AND
CONCLUDE THAT WHEN AN INSURANCE POLICY COVERS “HIT-
AND-RUN” AS PART OF AN UNINSURED MOTORIST PROVISION
AND THE POLICY DOES NOT DEFINE THE TERM, Y“RUN” MEANS
TO FLEE WITHOUT STOPPING.

A. Hayne v. Progressive Northern Insurance Company
Expressly Defines The "“Run” Component Of The Term
“Hit-and-Run” As “Fleeing From The Scene Of An
Accident.”

In Hayne v. Progressive Northern Insurance Company,

115 Wis. 2d 68, 339 N.w.2d 588 (1983), this Court defined

the term “hit-and-run,” including both components “hit” and

“run,” for purposes of Wisconsin’s Omnibus statute and

policies of insurance incorporating the same. ACUITY

submits Hayne’s definition of the term compels a finding in

ACUITY’s favor relative to the insurance coverage 1issue

before the Court.

The statutory language at issue in Hayne was “the term
‘hit-and-run’ as used 1in sec. 632.32(4) (a)2.b., Stats.”
Hayne, 115 Wis. 2d at 73. The question for the Hayne court
was “whether the term ‘hit-and-run’ includes ‘miss-and-run’
or whether it requires an actual physical striking.” Id.

Out of the gate, the Hayne court concluded that the

statutory language of Wis. Stat. § 632.32(4)(a)2.b. -

including the term “hit-and-run” - “is unambiguous.” Id. at

12



74 (emphasis added).? See also DeHart v. Wis. Mut. Ins. Co.,
2007 wI 91, q 13, 302 wis. 2d 564, 734 N.W.2d 394 (stating
that “[w]e have interpreted Wis. Stat. § 632.32(4) (a)2.b.
in prior cases and recently reaffirmed our 20-plus years of
precedent establishing that the phrase ‘hit-and-run
accident’ 1is unambiguous and includes a physical contact
element”). Having reached this conclusion, the Hayne court
assessed the “legislature’s intent by according the
language 1its common and accepted meaning.” Id. (citing
State v. Engler, 80 Wis. 2d 402, 406, 259 N.W.2d at 97
(1977)) . In doing SO, the Hayne court concluded
specifically that “the common and accepted meaning of the
term ‘hit-and-run’ includes an element of physical

contact.” Id.

2 Wis. Stat. § 632.32(4) (a)2.b. provides that:

(4) REQUIRED UNINSURED MOTORIST AND MEDICAL PAYMENTS
COVERAGES.

Every policy of insurance subject to the section that
insures with respect to any motor vehicle registered or
principally garaged in this state against 1loss resulting
from liability imposed by law for bodily injury or death
suffered by any person arising out of the ownership,
maintenance, or use of a motor vehicle shall contain
therein or supplemental thereto the following provisions:

(a) Uninsured motorist.

* K* *x
2. In this paragraph “uninsured motor vehicle” also
includes:

* K* %
b. An unidentified motor vehicle involved in a hit-and-run
accident.

13



To accord the statutory language with the common and
approved usage of words and phrases therein, the Hayne
court employed a series of dictionary definitions that the
Court reasoned “clearly indicate that the plain meaning of
‘*hit-and-run’ consists of two elements: a ‘hit’ or
striking, and a ‘run’, or fleeing from the scene of an
accident.” Id. at 73-74. The Hayne court placed specific
reliance on the following definitions:

Webster’s Third New International Dictionary 1074
(1961) defines “hit-and-run” as “2a(l) of the
driver of a vehicle: guilty of leaving the scene
of an accident without stopping to render
assistance or to comply with legal requirements
(2) : caused by, resulting from, or involving a
hit-and-run driver ” Webster’s then refers
to a “hit-and-run driver” in the definition of
“‘hit-and-runner”: “one that hits and runs away;
esp: a “hit-and-run driver.” Id. “Hit” is defined
as “to reach or get at by striking with or as if
with a sudden blow.” (Emphasis added.) Id. The
American Heritage Dictionary 625 (1979) defines
“hit-and-run” as “designating or involving the
driver of a motor vehicle who drives on after
striking a pedestrian or another vehicle.”

(Emphasis added.) Fund and Wagnall’s Standard
College Dictionary 636 (1968) provides the
following definition of “*hit-and-run”:

“designating, characteristic of, or caused by the
driver of a vehicle who illegally continues on
his way after hitting a pedestrian or another
vehicle.” (Emphasis added.) “Hit” is defined as
“to give a blow to; strike forcibly.” (Emphasis
added.) Id at 636.

Id. Together, the definitions “uniformly indicate that

‘hit-and-run’ includes two elements: a ‘hit’ or striking,
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and a ‘run’, or fleeing from the accident scene.” Id. at
75.

ACUITY submits the Hayne court wundertook to define
“hit-and-run” in a global fashion and it is this definition
that 1is pertinent to the construction of both the ACUITY
Policy and the Omnibus statute. The Hayne court
affirmatively concluded that Y“632.32(4) (a)2.b., Stats., is
unambiguous, ” remarking further that the statutory
subsection is “clear on its face.” Id. at 76. Twenty-plus
years of legal precedent in Wisconsin is aligned with the
Hayne court’s conclusion in this respect, and it is well-
settled that the term “hit-and-run” is unambiguous. See
DeHart, 2007 WI 91 at 9 13 (citations omitted).

Whether construing a statute or a contract, the test
for determining whether ambiguity exists is the same. Wilke
v. First Federal Sav. & Loan Asso., 108 Wis. 2d 650, 654,
323 N.W.2d 179 (Ct. App. 1982) (citing Security Savings &
Loan Association v. Wauwatosa Colony, Inc., 71 Wis. 2d 174,
179, 237 N.w.2d 729 (1976)). “Ambiguity exists when a
statute or contract ‘is capable of being understood by
reasonably well-informed persons in either of two or more
senses.’” Id.

Because this Court has ruled the term “hit-and-run” is

unambiguous, that finding controls, irrespective of whether
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the discussion concerns the ACUITY Policy or,
alternatively, the Omnibus statute. Hayne ascribed meaning
to “hit-and-run,” and it is the plain meaning of that term
and 1its component parts that, when viewed in connection
with the historical facts of this case, compels a finding
of no insurance coverage to the Zarders.

It is undisputed that the operator of the unidentified

3

AN ”

vehicle did not “flee” from the scene.” Hayne equates “run

with “flee,” and because there was no “flee,” there can be

A\Y

no “run.” Without a “run,” there can be no “hit-and-run.”
Accordingly, the wunambiguous definition of “hit-and-run,”
as detailed in Hayne, 1is controlling and acts to preclude

insurance coverage to the Zarders.

B. The Conclusion Reached By The Hayne Court Regarding
The Meaning Of “Run” Is Not Dictum.

A fair reading of Hayne reveals the definition

ANY

ascribed to “run” is anything but dicta. Wisconsin “does
not always recognize intentionally answered questions of
law 1in judicial decisions as nonbinding dicta.” State v.
Picotte, 2003 WI 42, 9 61, 261 Wis. 2d 249,661 N.wW.2d 381.

“[W]lhen a court of last resort intentionally takes up,

> This is a position maintained by ACUITY with which the trial court

expressed agreement. In this regard, the trial court astutely observed
that “clearly there was no run under any definition of ambiguous,
unambiguous.” See Transcript of Proceedings. (R. 28 at 250; P-Ap 41).
Nevertheless, the trial court, relying on public policy grounds, denied
ACUITY’s Motion for Declaratory Judgment.
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discusses, and decides a qguestion germane to, though not
necessarily decisive of, the controversy, such decision is
not a dictum but is a judicial act of the court which it

4

will thereafter recognize as a binding decision.” Chase v.
American Cartage Co., 176 Wis. 235, 238, 186 N.W. 5098
(1922) (emphasis in original). “While the statement in [a
prior case] was not decisive to the ©primary issue
presented, it was plainly germane to that issue and 1is
therefore not dictum.” State v. Kruse, 101 Wis. 2d 387,
392, 305 N.W.2d 85 (1981) (emphasis in original).

The Hayne court purposefully ascribed meaning to both

the “hit” and “run” components of the term “hit-and-run,”

ANY ”

clearly indicating that deciding the meaning of “run” was
at the least, germane to the issue before it. After all, if
the Hayne court’s definition of the “run” component of
“hit-and-run” was an “off-the-cuff” statement, as suggested

by the Court of BAppeals,® why take the affirmative step of

* In addition to portraying the definition attributed by the Hayne

court to “run” as “off-the-cuff,” the Court of Appeals similarly stated
that:

”

e Passages 1in the Hayne decision cited by ACUITY “were not
germane to the outcome of Hayne.”

e Statements relied on by ACUITY “were ... made without
any careful thought or analysis, another indication of
dicta.”

e Though the Hayne court equated “run” with “flee,” it did
not define or discuss the circumstances that determine
when a ‘flee’ has occurred.”
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applying meaning to run” in the first place? The Hayne
court could Jjust as easily have concluded the term “hit-
and-run” requires two elements: a “hit,” or striking, and a
“run.” Instead, the Hayne court chose to bestow meaning
upon “run,” signifying its germaneness to the principal
issue in Hayne: the construction of the term “hit-and-run,”
as set out in Wisconsin’s Omnibus statute.

As for the suggestion the dictionary definitions cited
by the Hayne court in support of its analysis of “hit-and-
run” were uniform only as to the “hit” component, ACUITY
submits that a fair reading of Hayne prompts a contrary
finding. The definitions of “hit-and-run” cited in Hayne
are:

1. ‘2a(l) of the driver of a vehicle: guilty of

leaving the scene of an accident without stopping

to render assistance or to comply with legal

requirements (2): caused by, resulting from, or

involving a hit-and-run driver [.]’

2. ‘one that hits and runs away/[.]’

3. ‘designating or involving the driver of a

motor vehicle who drives on after striking a
pedestrian or another vehicle.’

e The definitions cited by the Hayne court in its analysis
of “hit-and-run” were not uniform as to the “run
component of the phrase.

”

Zarder v. Humana Ins. Co., 2009 WI App. 34, 99 12-13, 316 Wis. 2d 573,
765 N.W.2d 839. With the foregoing points as a foundation, the Court of
Appeals concluded “Hayne’s mention of ‘run’ 1is uninformative dicta and
not controlling.” Id. at I 14.
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4. ‘designating, characteristic of, or caused
by the driver of a vehicle who illegally
continues on his way after hitting a pedestrian
or another vehicle.’

115 Wis. 2d at 73-74 (emphasis added).

The definitions do not mirror one another, nor are
they identical in their descriptive language. Nevertheless,
they are in harmony as to the meaning of “run” insofar as

they lead the Hayne court to conclude that, together, they

A\Y ”

indicate run accords with Y“flee” 1in the term “hit-and-

4

run. The Hayne court stated simply that the definitions,
together, “clearly indicate” the “plain meaning” of “hit-
and-run” consists of two elements, including a “run,” or
“fleeing from the scene of an accident.” Id. at 74.
Besides, the fact the Hayne court settled on a definition

”

of the “run component of “hit-and-run” when considering
less-than-identical definitions, lends credence to ACUITY’s
position that the Hayne court affirmatively sought to

A\Y

ascribe meaning to run.” Neither Y“flee” nor “fleeing”
appear 1in any of the foregoing definitions. The Hayne
court, then, expressly chose to accord the term “flee” with

“run,” clearly evidencing the Court’s consideration of an

issue germane to its holding.® In the end, the Hayne court

® Like the Hayne court, courts outside Wisconsin have aligned Y“flee”

with “run,” as that word is used in the term “hit-and-run.” See e.g.
Surrey v. Lumbermens Mut. Cas. Co., 384 Mass. 171, 176-177, 424 N.E.2d
234 (Mass. 1981) (commenting that “[i]ln all other 1lexical and
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was satisfied the definitions were sufficiently uniform to
take the position that, globally, they required that “flee”

”

be part of the “run” component of a “hit-and-run.”

Though the meaning attributed to “run” may not have
been decisive of the principal issue in Hayne, 1t was no
less than germane to that issue and, therefore, 1is not
dictum. See State v. Kruse, 101 Wis. 2d 387, 392, 305
N.W.2d 85 (1981). Thus, applying the meaning of “run,” as

detailed in Hayne, to the undisputed facts in this matter

requires a finding of no insurance coverage to the Zarders.®

decisional construction, ‘hit-and-run’ is uniformly ‘synonymous with a
car involved in an accident causing damages where the driver flees from
the scene’”) (citation omitted); State Farm Mut. Auto. Ins. Co. V.
Abramowicz, 386 A.2d 670, 673, 1978 Del. LEXIS 614 (Del. 1978) (citing
to New Hampshire law in remarking that “[t]lhe phrase hit-and-run is the
commonly accepted description of an incident involving a car accident

where the driver flees the scene”) (citing Soule v. Stuyvesant Ins.
Co., N.H. Supr., 116 N.H. 595, 364 A.2d 883 (1976)); Progressive
Specialty Ins. Co. v. Maas, 2005 U.S. Dist. LEXIS 28012, *5 (D. Minn.
November 7, 2005) (remarking that “[i]n the context of motor vehicles,
the term ‘hit-and-run’ 1is ‘synonymous with a vehicle involved an

accident causing damages where the driver flees from the scene,
regardless of whether or not physical contact between that vehicle and
the insured’s automobile occurs.’”) (citation omitted); and, Royal Ins.
Co. of Amer. v. Austin, 79 Md. App. 741, 747, 558 A.2d 1247 (Md. Ct.
Spec. App. 1989) (stating that the term “hit-and-run” “should be read
to include all accidents caused by one who ‘flees the scene without
being identified.’””).

® In his dissent from the Court of Appeals majority decision, Justice
Harry G. Snyder observes this Court is the only state court with the
power to “overrule, modify or withdraw language from a previous Supreme
Court case.” Zarder v. Humana Ins. Co., 2009 WI App. 34, q 45, 316 Wis.
2d 573, 765 N.wW.2d 839 (citing Cook v. Cook, 208 Wis. 2d 166, 189, 560
N.W.2d 246 (1997)). Consequently, the Court of Appeals cannot declare
the Hayne definition of “run” dictum. Accordingly, the Hayne court’s
conclusion regarding the meaning of the “run” component of “hit-and-
run” 1is otherwise controlling as to the present matter, requiring a
finding of no insurance coverage under the policy of insurance issued
by ACUITY to the Zarders.

”
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C. Decisions In Similarly-Situated Extrajurisdictional
Cases Instruct That No “Hit-And-Run” Occurs Where An
Unidentified Driver Stops After An Accident, Speaks
Directly To The Other Party And Inquires About The
Injury, Makes No Attempt To Conceal The Unidentified
Driver’s Identity And Leaves Only After The Party
Who Was Struck Assures The Driver He/She 1Is
Uninjured.

Decisions 1in similarly-situated extrajurisdictional
cases are 1in accord with Hayne insofar as they instruct
that when there is no “flee” Dby the unidentified

A\Y

vehicle/driver, there 1s no run” and, consequently, no

4

“hit-and-run. Courts 1n these cases conclude no “hit-and-

4

run occurs where an unidentified driver stops after an
accident, speaks directly to the other party to inquire
about the injury, makes no attempt to conceal the
unidentified driver’s identity and leaves only after the
other party assures the unidentified driver he/she is
uninjured. On the topic of extrajurisdictional authority,
ACUITY submits the decisions in State Farm v. Seaman, 96
Wn. App. 629, 980 P.2d 288 (Wash. App. D.V. 1999), Lhotka
v. Illinois Farmers Insurance Company, 572 N.W.2d 772
(Minn. Ct. App. 1998) and Sylvestre v. United Services
Automobile Assoc. Casualty Ins. Co., 240 Conn. 544, 692
A.2d 1254 (Conn. 1997) are instructive, <conceptually,
regarding whether a “run,” or “fleeing,” and thus, a “hit-

44

and-run,” occurred in the present matter.
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In State Farm v. Seaman, a Washington appellate court
considered the issue of whether to award underinsured
motorist benefits to a driver involved in an alleged hit-
and-run accident where the parties to the accident
exchanged no information, other than to inquire whether the
other driver was injured. 96 Wn. App. 629, 980 P.2d 288
(Wash. App. D.V. 1999).

There, the claimant’s vehicle was rear-ended by
another vehicle while making a legal left hand turn. Id. at
631. Both the claimant and the driver of the other wvehicle
pulled over to inspect the presence of damage, if any, to
the vehicles. Id. Finding no damage to the vehicles, each
driver asked 1if the other was injured. Both drivers
responded 1in the negative. Id. After this exchange, the
drivers went their separate ways. Id. Neither driver
complained of injury, nor did they seek to obtain
additional information about the other. Id. Shortly after
the accident, the claimant developed back and neck pain
and, thereafter, sought underinsured motorist coverage from
her insurer. Id.

The Seaman court addressed whether the accident was a
“hit-and-run” and, 1f so, whether underinsured motorist
coverage applied. The court concluded there was no “hit-

and-run.” In doing so, the court rejected the claimant’s
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argument to align the definition of “hit-and-run accident”
in an insurance coverage context with language contained in
Washington c¢riminal statutes. In this regard, the Seaman
court stated that:

[A] hit-and-run denotes only a situation where a
driver flees the scene of an accident.
Accordingly, the definition of hit-and-run does
not include a situation where a driver stops,
inquires, and is reassured that there is neither
personal injury nor property damage. Here, the
unidentified driver did not flee; rather he
promptly exited his car and approached [the
claimant] to inquire about her condition and the
condition of her automobile. (citation omitted)

[Ulnder the facts of this case, we hold that the

term ‘hit-and-run’ 1is not ambiguous. The term
does not encompass a situation where a driver
promptly exits his vehicle, undertakes an

investigation, 1s assured that there is neither
injury nor damage, and departs.

Id. at 635 (emphasis added).

The Seaman court analogized the facts giving rise to
the action before it to those detailed in Lhotka V.
Illinois Farmers Insurance Company, a Minnesota appellate
court case decided a year earlier. 572 N.W.2d 772 (Minn.
Ct. App. 1998) . The Lhotka court considered whether
uninsured motorist benefits were available to a claimant
where an unidentified driver struck a pedestrian who, after
the incident, represented to the driver that she was “okay”

and requested no information from the unidentified driver.
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In Lhotka, the claimant was struck and knocked down by
an automobile while walking across a gas station parking
lot. Id. at 773. “The driver of the automobile stopped, got
out of her car, and asked [the claimant] if she was
‘okay.’” Id. The claimant “responded that she had some pain
in her head and elbow, ‘but I think I'm okay.’” Id. The
claimant “did not request any information from the

44

driver|[, ] and “[tlhe driver did not provide [the claimant]
with a name or address or any other information.” Id.
Following the encounter, the unidentified driver left. Id.
While driving home, the claimant noticed swelling over her
eye and the following morning, reported the incident to
police after experiencing increasing pain in her neck, back
and hips. Id.

Analyzing policy language similar to that 1in the
present action and a definition of “hit-and-run” consistent

with that detailed in the Hayne decision,7 the Lhotka court

stated that:

7 Under the terms of the policy in Lhotka, an uninsured motor vehicle

included “[a] hit-and-run vehicle whose operator or owner has not been
identified and which causes bodily injury to you or any family member.”
Id. at 774.

According to the Lhotka court, the Minnesota Supreme Court “has
succinctly defined hit-and-run as ‘a vehicle involved 1in an accident
causing damage where the driver flees from the scene.’” Id. (citations
omitted) .
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[TThe driver here did not commit a hit-and-run.
The unidentified driver stopped after striking
[the claimant], got out of her wvehicle, and
questioned [the c¢laimant] about her condition.
[The claimant] told the driver that her elbow and
head hurt, ‘but I think I'm okay.’ The driver
made no attempt to leave until after [the
claimant] assured her she was okay. There 1is no
evidence that anyone attempted to detain the
driver when she did leave. There i1s no indication
that [the claimant] or the driver even thought to
exchange information; neither is there evidence
that this information would not have Dbeen
provided 1f either had thought to request it...
We cannot say that a driver commits a ‘hit-and-
run’ when the driver stops after the accident,
speaks directly to the other party and inquires
about the injury, makes no attempt to conceal her
identity.., and the driver leaves only after the
party who was struck assures the driver she is
okay.

Id. at 774 - 775 (emphasis added).

An analysis similar to that in Lhotka was performed by
the Connecticut Supreme Court 1in a case involving an
uninsured motorist claim, where the claimant was struck by
a slow moving vehicle when crossing the street. See
Sylvestre v. United Services Automobile Assoc. Casualty
Ins. Co., 240 Conn. 544, 692 A.2d 1254 (Conn. 1997). “After
striking the [claimant], the driver immediately brought his
car to a halt, exited the vehicle and waited for several
minutes while the [claimant] sat on a guard rail to compose
himself and then walked about to test his leg.” Id. at 545.
“Thereafter the plaintiff, believing he was not seriously

injured, sent the driver on his way without ascertaining
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his name or address or vehicle’s 1license number, and
without obtaining insurance information.” Id. Later the
same day, the claimant began experiencing pain and sought
medical attention for leg and knee injuries. Id.

The Supreme Court of Connecticut addressed the narrow

ANY

question of whether a motor wvehicle 1is a ‘hit-and-run
vehicle whose operator cannot be identified’” if, after an
accident, the driver stops and is permitted by the injured
party to leave the scene[.]” Id. at 546. The Supreme Court
of Connecticut affirmed the “thoughtful and comprehensive”
appellant court ruling, which held that the wvehicle that
struck the plaintiff was not a hit-and-run vehicle because
the driver stopped and attempted to provide aid to the
insured. Id. On this point, the appellate court had
previously stated that:
Because the driver of the vehicle that struck the
[claimant] stopped to render assistance and
because the [claimant] affirmatively acted to
dismiss the driver from the scene of the
accident, we conclude that the [claimant] was not
struck by a hit-and-run vehicle. Accordingly,
under the facts here, the policy’s provisions for
uninsured motorist coverage are inapplicablel.]
Sylvestre, 42 Conn. App. 219, 678 A.2d 1005.
At each level of review, the Zarders have ignored the

clear language 1in Hayne and the practical similarity

between the present matter and the foregoing decisions,
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instead relying primarily on alternative
extrajurisdictional decisions to oppose ACUITY’s position.
In doing so, the Zarders, relying on secondary source
authority, claimed that the extrajurisdictional decisions
relied on by ACUITY constitute the minority position in the
states relative to issues analogous to those presently
before this Court. Conversely, the Zarders have argued
their own position is consistent with the majority of
states that have analyzed <cases involving similarly
situated claimants. A review of materials cited Dby the
Zarders, specifically, Allen I. Widiss & Jeffrey E. Thomas,
UNINSURED AND UNDERINSURED MOTORIST COVERAGE 691-94 n.3
(2005) and cases cited therein, reveals the contrary.

The Zarders'’ reliance on this secondary source
authority is questionable inasmuch as the Zarders ignore
whether and to what extent case law detailed therein 1is
appropriately analogized to this matter. Of the cases cited
in connection with the materials, eighteen are described in
relative detail. Of these eighteen cases, seven relate to
the provision of false information by the unidentified
motorist - a circumstance not present in this matter -
while the balance of the cases are factually dissimilar to
the present matter, due either to the absence of a means of

learning the identity of the alleged hit-and-run driver or
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the near instantaneous manner in which the unidentified
motorist left the scene.

Ultimately, the Zarders have relied chiefly on only
two cases, Commerce Insurance Company Vv. Mendonca, 57 Mass.
App. Ct. 522, 784, N.E.2d 43 (Mass. App. Ct. 2003) and
Binczewski v. Centennial Insurance Company, 354 Pa. Super
229, 511 A.2d 845 (Penn. Super. Ct. 1986), 1in opposing
ACUITY'’s position. Each of the decisions is distinguishable
from the facts of record and is otherwise uninstructive.

In Mendonca, the uninsured motorist claimant,
Mendonca, was a passenger in a car that was stopped for a
red light when 1t was struck from Dbehind by another
vehicle. Id. at 522. Joseph Corrigan, the owner and
operator of the vehicle in which Mendonca was a passenger,
asked Mendonca and another passenger if they were “okay.”
Id. at 523. When Mendonca and the passenger responded in
the affirmative, Corrigan walked to the rear of his vehicle
where he spoke with the unidentified motorist. Id.

According to the Mendonca decision, Y“Corrigan and the
other operator inspected their respective vehicles and
agreed that there was no significant damage.” Id. They each
then drove away. "“No identifying information was requested
or obtained from the other operator or his vehicle before

he drove off[,]” and “[nl]either Mendonca nor the other
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passenger left Corrigan’s vehicle during this incident.”
Id.

To remain consistent with  Massachusetts courts’
nonliteral approach to the meaning of “hit-and-run,” the
Mendonca court acknowledged that it did not treat flight as
an indispensable element of “run.” Id. at 524. In support
of this proposition, the Mendonca court relied on appellate
case law interpreting “hit-and-run,” which rejected a
literal interpretation of the phrase and concluded that
“physical contact is not part of the wusual and accepted
meaning of the term.” Id. (citing Surrey v. Lumbermens Mut.
Cas. Co., 384 Mass. 171, 176, 424 N.E.2d 234 (1981)).

Wisconsin takes a far more 1literal approach to
construing “hit-and-run.” As noted above, the Hayne court
concluded § 632.32(4) (a)2.b. 1is “unambiguous.” Hayne, 115
Wis. 2d at 74. Accordingly, the phrase “hit” “unambiguously
includes an element of physical contact[.]” DeHart v. Wis.
Mut. Ins. Co., 2007 wWI 91, 9 15, 302 Wis. 2d 564, 734
N.W.2d 394. Consonance with Wisconsin courts’ literal
approach requires the conclusion that Wisconsin treats
flight, or fleeing the scene, as an indispensable element

”

of “run.” Case in point: the resulting definition of “hit-

and-run” found in Hayne.
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Moreover, there 1s no evidence in the Mendonca
decision that the unidentified motorist was reassured that
there was neither injury nor damage to the passengers of
the Corrigan vehicle. The only evidence 1is that Corrigan,
the operator of the wvehicle in which Mendonca was a
passenger, spoke with the unidentified motorist and agreed
there was no significant damage to the wvehicles. In the
present matter, conversely, the occupants of the
unidentified vehicle stopped, attempted to provide aid to
Zarder, the claimant, and then Zarder himself,
affirmatively told the unidentified motorists that he was
not injured and that was the only reason the motorists left
the scene of the accident.

As with Mendonca, the decision in Binczewski has no
application in the present action. 354 Pa. Super 229, 511
A.2d 845 (Penn. Super. Ct. 1986). There, Hyewon Binczewski
was involved in an automobile accident. According to the
Superior Court of Pennsylvania, the facts of record showed
the following:

. “[tlhe driver of the wvehicle that struck

Mrs. Binczwski’s car stopped to ask 1if she

was hurt and then immediately 1left the
scene’”;

. “[n]o exchange of insurance information or
names occurred”;

. “[s]oon after, a police officer arrived.”
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Id. at 230. Though the 1limited set of undisputed facts
appears similar to those in the present action, it is the
Superior Court’s analysis that is dissimilar and which
bears mention here.

First, there is no evidence of the Superior Court’s
analysis of the meaning of “hit-and-run,” 1if any, 1in an
uninsured or underinsured motorist context. Apart from
noting the class of motor vehicle which struck Binczewski’s
automobile complied with the definition of “uninsured motor
vehicle” in the subject policy of insurance, no mention is
made of the manner in which Pennsylvania courts construe
“hit-and-run” accident.

Second, the matter Dbefore the Binczewski court was
considered one of first impression in Pennsylvania. The
Superior Court expressed agreement with the lower court’s
position that the insurance policy failed to contain
language giving rise to a duty on the part of Binczewski to
actively question the driver of the vehicle that struck her
“when the driver almost instantaneously drove away and left
no information.” Id. at 232. The Binczewski court quoted
the lower court opinion which notes that “‘[t]he issue has
not been discussed in Pennsylvania case law

Finally, the Binczewski court relied on Pennsylvania’s

criminal hit-and-run driver statute 1in arriving at its
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conclusion. As set forth below, Wisconsin’s criminal hit-
and-run statute 1is not applicable to the present matter.

The historical facts underlying the present matter
will not permit a finding of a “hit-and-run” for purposes
of insurance coverage under the ACUITY Policy. The

definition of the term detailed in Hayne, as well as the

foregoing extrajurisdictional decisions - excluding
Mendonca and Binczewski - act only to solidify this
position.

The occupants of the unidentified wvehicle stopped
after the incident, spoke directly to Zarder and
“immediately checked on his wellbeing.” See Affidavit of
Jeffrey Kuehl, Exh. A. (R. 21 at 165-183; P-Ap 87-105)
There 1s no evidence that the occupants of the wvehicle
attempted to conceal their identities, and the occupants
left only after Zarder “told the occupants of the wvehicle
that he was not injured and that they could leave.” Id.
Thus, not only was there an attempt made to render
assistance to Zarder, but Zarder affirmatively acted to
dismiss the occupants of the unidentified wvehicle from the
scene. There simply was no “hit-and-run” and as a result,
given the totality of the circumstances, the New Berlin
Police Department did not investigate the December 9, 2005,

incident as such.
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As noted above, to conclude the historical facts give

A)Y ”

rise to a “hit-and-run” requires a “run” or “fleeing” from

the scene of the accident. Because the operator of the
unidentified wvehicle, as well as the vehicle, itself,

stopped at the scene, there was no “flee,” and thus, no

A\Y ” (4

run. Consequently, there is no “hit-and-run,” precluding

a ruling on the coverage issue in the Zarders’ favor.

IV. WISCONSIN’S OMNIBUS STAUTE DOES NOT MANDATE UNINSURED
MOTORIST COVERAGE FOR AN ALLEGED “HIT-AND-RUN”
ACCIDENT INVOLVING AN UNIDENTIFIED MOTOR VEHICLE AND
AN INSURED WHERE THERE IS NO “RUN.”

Because the plain meaning of the term “hit-and-run,”

A\Y ”

including the “run” component, is unambiguous and controls
the Court’s analysis, there is no need for the Court to
analyze extrinsic sources to resolve this coverage issue.
See Bruno v. Milwaukee County, 2003 WI 28, 9 20, 260 Wis.
2d 633, 660 N.W.2d 656 (stating that where the process of

ANY

statutory construction ...yields a plain, clear statutory
meaning, then there 1is no ambiguity, and the statute is
applied according to this ascertainment of its meaning”).
That said, both the Circuit Court, as well as the
Court of Appeals, took the liberty of ignoring the meaning

”

of “run” ascribed by the Hayne court and, instead, looked
to legislative history and the purpose of the Omnibus

statute to decide the insurance coverage 1issue 1in the
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Zarders’ favor. ACUITY submits that although unnecessary,
an examination the history and purpose of the Omnibus
statute indicates a finding in ACUITY's favor is
nevertheless warranted.

A. The Legislative History Of The Omnibus Statute

Directs The Examining Party’s Attention To Hayne
And The Meaning Of “Run” Detailed Therein.

A review of the legislative history of Wis. Stat. §
632.32(4) (a)2.b. suggests the legislature was cognizant of
the possibility of unpredictable scenarios leading to
claims for uninsured motorist <coverage. See Theis V.
Midwest Sec. Ins. Co., 2000 WI 15, 9 18, 232 Wis. 2d 749,
606 N.W.2d 162. In this regard, the legislature adopted
Legislative Council Note in ch. 102, Laws of 1979, which
explains that “[a] precise definition of hit-and-run is not
necessary for in the rare case where a question arises, the
court can draw the line.” Id.

Assuming the present matter falls within the category
of “rare 1instances” where this Court must draw a line
regarding the meaning of “hit-and-run,” ACUITY submits the
Court 1in Hayne has already done so. Yes, the Omnibus
statute is without an express definition of “hit-and-run.”
That, however, does not mean the phrase 1is necessarily

ambiguous or lacking in clarity. See e.g., United States

Fire Ins. Co. v. Ace Baking Co., 164 Wis. 2d 499, 503-504,
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476 N.W.2d 280 (Ct. App. 1991) (noting that in analyzing
contractual terms, “a word is not ambiguous merely because
it is undefined in the policy, ... or because the parties
may disagree about its meaning”). The Hayne court concluded

A\Y

a “run” requires evidence of a “flee.” The Hayne court thus

A)Y ”

“drew the 1line” regarding the construction of run for
purposes of the present coverage dispute. Because the
undisputed facts will not permit a conclusion that a “flee”
occurred, there is no “hit-and-run” and, thus, there can be

no finding of coverage under the ACUITY Policy.

B. Wisconsin Statutes § 346.67 Has No Application To
The Court’s Analysis In The Present Matter.

With that said, there is no need to analyze Wis. Stat.
§ 346.67, which  sets forth a series of statutory
obligations to be followed by an operator of a vehicle
involved in an accident resulting in injury to a person or

A\Y

damage to a vehicle, to ascribe meaning to “run” 1in the
present matter. Wis. Stat. § 346.67(1l). Not only do the
conclusions of the Hayne court make such an analysis

unnecessary, ACUITY submits the requirements detailed in

Section 346.67 have no application to this matter because
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there is nothing in the statute that accords its language
with the language of the Omnibus statute.®

“When multiple statutes in the same chapter relate to
implementing the chapter’s purpose, courts construe them to
have a harmonized interpretation.” State v. Bobbie G. (In
re Marquette S.), 2007 wr 77, 9 127, 301 Wis. 2d 531, 734
N.W.2d 81. This “canon of construction” is referred to as
“in pari materia.” Id. at 9 127, n.3. “In pari materia
means ‘[oln the same subject; relating to the same
matter.’” Id. (citing Black’s Law Dictionary 794 (7th Ed.
1999)).

As noted 1in Justice Abrahamson’s dissent in Hayne,
Wis. Stat. § 632.32(4) (a)2.b. and Section 346.67 are not in
pari materia. 115 Wis.2d at 92, n.6. The Omnibus statute
and Section 346.67 appear 1in different chapters of the
Wisconsin Statutes and relate to distinctly different
subject matters. Section 346.67 is contained within
statutory provisions governing Wisconsin’s Rules of the
Road and details requirements for the operator of a

vehicle, the failure to follow which may result in criminal

® The Circuit Court did not place reliance on Section 346.67 in ruling
on ACUITY’s declaratory judgment motion. In that respect, the Circuit
Court noted that “[tlhe duty under 346.67 pursuant to that is not
related to the property, although is duty upon causing property damage
and apparently none of that was ever reported.” Transcript of
Proceedings at 17. (R. 28; P-Ap. 39) The Circuit Court continued,
noting that “[h]owever that is not the issue before the court[;] the
issue ultimately boils down to 632.32 and the interpretation of that
statute..” Id.
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penalties. The Omnibus statute, on the other hand, concerns
insurance law and has as 1its purpose, not the enforcement
of criminal laws, but, rather, the provision of coverage to
the 1insured and compensation to victims of automobile
accidents. Dahm v. Employer’s Mut. Liab. Ins. Co., 74 Wis.
2d 123, 128, 246 N.W.2d 131 (1976) (citation omitted). As
noted 1in Justice Abrahamson’s dissent in Hayne, “... the
use of criminal statutes is not significant in interpreting
insurance laws.” 115 Wis.2d at 92, n.o6.

ACUITY agrees that if the unidentified motorist would
have provided identifying information to Zarder in a manner
consistent with Section 346.67, the present coverage issue
would not be before this Court. At the same time, however,
the fact the unidentified motorist did not comply with
Section 346.67 does not, in and of itself, command the
result that a “hit-and-run” accident occurred. Let it not
be lost on the parties and the Court that the New Berlin
Police Department did not investigate the December 9, 2005
incident as a hit-and-run accident because the unidentified
vehicle stopped at the scene and its occupants inquired as
to Zarder’s health and wellbeing. See Affidavit of Jeffrey

Kuehl, Exh. A (R. 21 at 165-183; P-Ap. 87-105)
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A\Y ”

There is no “run” 1in the present matter as the Hayne

court defined the term. As such, a ruling in ACUITY’s favor
is required.

C. Analysis Of The Legislative Purpose Of The

Omnibus Statue 1Is Unnecessary And Unwarranted

Where The Language Of The Statute And Existing

Case Law, Combined With The Factual Record,
Require A Conclusion That No “Run” Occurred.

ANY ”

The Circuit Court unequivocally determined no run
occurred on in connection with the underlying facts. The
Circuit Court’s ruling in this respect should have ended
the analysis.

In spite of its conclusion that there was no “run,”
the Circuit Court nevertheless denied ACUITY’s declaratory
judgment motion. The Circuit Court concluded the
unidentified wvehicle constituted an uninsured vehicle for
purposes of the Omnibus statute (and the ACUITY Policy)
because the purpose of the Omnibus statute is for the
“protection of persons who are legally entitled to recover
damages from owners or operators of uninsured motor

7

vehicles.” The Circuit Court reasoned that because Zarder
was thirteen years of age at the time of the incident, he
fell within the class of persons needing protection under §

632.32. Transcript of Proceedings at 22-23. (R. 28 at 253-

254; P-Ap. 44-45)
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Theis v. Midwest Sec. Ins. Co., 2000 WI 15, 232 Wis.
2d 749, 0606 N.W.2d 162, is instructive as to when a court
may engage 1in an analysis of the legislative purpose of
Wisconsin’s Omnibus statute in mandating coverage. An
analysis of Theis requires a finding the Circuit Court
improperly denied ACUITY’s motion, mandating insurance
coverage for the Zarders.

When analyzing the meaning of “hit” in the term “hit-
and-run,” the Theis court examined the purpose of the
Omnibus statute to discern legislative intent. 2000 WI 15
at 1 27. The Theis court undertook to examine legislative
purpose only because “[n]either the language of the
statute, the existing case law nor the legislative history
mandates a decision in this case.” Id. Such 1is not the
state of affairs in the present matter.

Here, Hayne necessitates the conclusion that no “hit-

ANY 4

and-run” occurred, given there was no run. Once the

A\Y 4

Circuit Court determined that no run occurred, the

Circuit Court was foreclosed from mandating coverage under

the Omnibus statue. A coverage mandate could result only

ANY ”

where there was proof of a “run.” See e.g., Theis at 991 14-
16 (“"[t]hree elements must be met before uninsured motorist
coverage 1s mandated by the statute,” including “the

unidentified motor vehicle must have run from the scene”).
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Without a “run,” there can be no “hit-and-run” and, thus, a
coverage mandate is prohibited.

Even if we assume the Circuit Court’s reliance on the
legislative purpose of § 632.32 was warranted, a finding
that the Zarders fall within the class of persons “legally
entitled to recover damages” under § 632.32 cannot rise
solely from the fact Zarder was thirteen years of age at
the time of the accident. ACUITY acknowledges that
“uninsured motorist coverage seeks ‘to compensate an
insured who is the wvictim of an wuninsured motorist’s
negligence to the same extent as if the uninsured motorist
were insured.’” Teschendorf v. State Farm Ins. Cos., 2006
WI 89, € 24, 293 Wis. 2d 123, 717 N.wW.2d 258 (citations
omitted). “In other words, uninsured motorist coverage
‘substitutes for insurance that the tortfeasor should have
had.’” Id.

Here, the Circuit Court described the issue of
negligence as Y“unsettled.” Having made no ruling as to the
negligence, 1f any, of the parties, the Circuit Court
denied ACUITY’s declaratory Jjudgment motion solely in an
effort to “protect” Zarder, relying on his minor status to
characterizing him as one “legally entitled to recover

damages from owners or operators of uninsured motor

vehicles Dbecause of bodily injuryl[.]” If the issue of
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negligence 1is “unsettled,” how can it be that the Zarders
are “legally entitled” to uninsured motorist coverage under
the ACUITY Policy? ACUITY respectfully submits the Circuit
Court erred in reaching this conclusion.
CONCLUSION

An insurer has the right to limit its liability by the
terms of 1ts contract unless it is prohibited by statute,
case law, or sound considerations of public policy. See
Resseguie v. American Mut. Liab. Ins. Co., 51 Wis. 2d 92,
101, 186 N.wW.2d 236 (1971). Here, ACUITY rightly, and
consistent with Wisconsin statutory and case law, has
limited its 1liability with respect to the provision of
uninsured motorist coverage 1in connection with “hit-and-

”

run” accidents. The facts of record do not evidence a “hit-
and-run” and as such, a no coverage determination under the
ACUITY Policy is required.

For the arguments stated herein and the authority
cited above, Defendant-Appellant-Petitioner, ACUITY, A
Mutual Insurance Company, respectfully requests this Court
reverse the ruling of the lower courts regarding the denial
of ACUITY's Motion for Declaratory Judgment. Should the
matter be remanded, ACUITY requests the Circuit Court be

directed to enter an Order granting ACUITY’s Motion for

Declaratory Judgment.
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Mn BROWN, CJ.. What does run mean when an insurance policy
covers “hit-and-run” as part of an uninsured motorist provision and the policy does
not deﬁne the term? Does run mean to flee without stoppmg, or does it mean
leavmg the scene without prov1d1ng identifying information even if the driver
-stopped to see if there was any injury? We hold that the latter deﬁnvltlon conttols

and affirm the circuit court.

l1[2 'The facts relevant to this appeal are brief and undisputed. * On

December 9, 2005, twelve-year-old Zachary Zarder was riding his bieycle-on.the

street. An unidentified motor vehicle cut the corner short, causing it to enter the

"wr(ing lane and strike Zarder. The vehicle stopped about one hundred feet away.

Three males got out of the car and walked back towards Zarder. One asked Zarder - |

if he was ok. Zarder said yes. So they walked back to their car and drove away |

'Ihey never provided Zarder w1th 1dent1fy1ng 1nformat10n or asked Zarder 1f he

‘wanted it.

_ 1]3 _ Wltnesses also heard the accident and spoke to Zarder. They asked o

Zarder if he was hurt, and Zarder sa1d he was ok. Zarder said he was _]USt scared

‘and wanted to remain where he was for a moment. So, the w1tnesses leﬁ The _

witnesses did not attempt to identify the motor vehicle or the occupants

94 A short while later Zarder ] famlly contacted the police. A police

ofﬁcer then questloned neighboring residents who had vehicles similar to the one

involved in the accident, as so described by Zarder and the w1tnesses.w The ofﬁcer '

also contacted the nearest high school, thinking that the occupants .might be
students there. No information turned up, and the police did not thereafter
continue the investigation of the accident as a “hit-and-run.” This is most likely

- because, at that point, no one thought Zarder’s injuries were serious.

P-Ap.
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15 | Later, though the Zarders realized that Zachary’s 1njur1es were
serious. He suffered two fractures for which he had two surgeries and a lengthy
~recovery. The medical bills were more than Zarder’s health insurance would
cover. The Zarder family then sought. coverage under their Acuity policy’s
~ uninsured motorist coverage The Zarders asserted that the acmdent was a “hit- "

and-run” accident with an. unidentified motor vehicle.

| 96 Aculty denied coverage and sought a declaratory Judgment on
coverage It argued that the followmg prov131ons of the insurance pohcy 1ssued to

| Zarder precluded Zarder’ s claim:

We wﬂl pay damages for bodlly mJury whlch an insured
person is legally entitled to recover from the owner or
operator of an uninsured motor vehicle. Bodily i injury must
be- sustained by an insured person and must be caused by

- accident and result from the ownership, maintenance or-use
of the uninsured motor vehicle. (Emphasis omitted. ).

“The Acuity policy defined an “uninsured motor vehicle” as

2.+ ... aland motor vehicle or trailer which is

c. A hlt—and -run vehicle “whose operator or owner is
~ unknown and which strikes..

-Aculty s position was that because the vehicle stopped and the operator 1nqu1red

1nto Zarder’s well- be1ng, the accident was not a “hlt-and -run.”

17 The circuit court denied Acuity’s claim based on public. policy
grounds. We granted leave to appeal because the issue is novel and because
demdmg it would further the administration of ]ustlce by deﬁnmvely deciding the

meaning of run in “hlt-and-run ?

) P-Ap.
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98 - The grant or denial of a_decl_aratOry judgment is addressed to the
circuit court’s discretion. Jones v. Secura Ins. Co., 2002 W1 11, 719, 249 Wis. 2d

623, 638 N.W.2d 575. However, when the exercise of such discretion turns on a

questlon of law, we review the questlon de novo. Id. Here, the issue turns upon

the construction of an insurance contract, which is a questlon of law we review de

novo. See_Folkman v. Quamme, 2003 WI 116, Y12, 264 Wis. 2d 617., 665
N.w.2d 857.

WISCONSIN PRECEDENT

99  Acuity’s main’ argument is that this issue has been previouSly

decided. Tt eites Hayne v. Progressive Northem Insurance Co., 115 Wis. 2d 68,
339 N.W.2d 588 (1983). There, the plaintiff sustained injuries when the -car he
~ was driving swerved to avOidban_ oncoming vehicle resulting in a loss of control

and a roll-over. Id. at 69 The driver of the oncoming vehicle did not stop'and

. was unidentiﬁed 1d. Important to that case, there was no phy51ca1 contact’

between the plaintiff’s vehlcle and the other vehicle. Id The supreme court stated

' the issue as follows

The sole issue on appeal is whether sec. 632.32(4)(a)2.b.,

. Stats:, requires uninsured motorist coverage for an accrdent
-involving an insured’s vehicle and an unidentified motor
vehicle when there was no physical contact between the
two vehicles. :

Hayne, 115 Wis. 2d at 69.

910  In de01d1ng the question before it, the court 01ted recogmzed‘

dictionaries to dlscover whether the term “hit-and-run” includes “miss-and-run” or

whether it requires actual physica] striking. Id. at 73-74. In all the dictionaries,.

the “hit” in “hit-and-run” was defined as physical contact. Id. Therefore, the

- court reasoned that, since the legislature is deemed to use words and phrases

P-Ap.
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according to their common and approved usage and since “hit” in‘ “hit-and-run”
was commonly deﬁned to include an element of “physical contact,” the plaintiff
could not recover because there had been no physical contact. TId. at 74. In
makrng this statement the court concluded that “[t]hese definitions clearly.

 indicate that the plain meanrng of ¢ hrt_-and-run consists of two elements: a “hit’ or

striking, and a ‘run,’ or ﬂeeing from the scene of an accident.” Id. at 73-74 After _

'hav1ng S0 stated the court addressed and discarded the plamtrff’s contentron that -

“hrt-and-run” srmply meant an automoblle that was “involved in an accrdent after
: Wthh the dnver flees the accrdent scene.” Id. at 74-75. It was in this context that

‘the court again wrote:

We find hrs argument unpersuasive. The drctronary

deﬁmtrons we previously cited uniformly indicate that “hit-

and-run” includes two elements: - a “hit” or striking, and a
“run,” or fleeing from the accident scene.

Id. at75. Acurty seizes upon these two' passages to support its claim that the i issue -

is dead and buried and that “run” is synonymous with “fleeing.”

11 But, not-so fast. First of all, the issue in that case, as cogently stated-

by the supreme court, was whether there was “physical contact” su-ch'th'at there

was a “hit.” When an appellate court intentionally takes up, discusses and decides -

a question germane to a controversy, sucha decrslon is not dicta but is a Jud1c1a1
act of the court which it will thereaﬂer recognize as a bmdmg decrsron State V.
-Sanders 2007 ‘WI App 174, 1]25 304 Wis. 2d-159, 737 NW2d 44. However,
when the court’s opinion expresses language that extends beyond the facts in that
case and is broader than necessary and not ‘essential to the determmatron of the
issues before it, that language is dicta and not controlling. State v. Sartm 200
Wis. 2d 47, 60 & n.7, 546 N.W.2d 449 (1996). Thus, the _de_ﬁnition of a term is

dicta when a court defines a term “only because that term and its definition were

P-Ap.

5



No. 2008AP919

part of the larger instruction that also addressed ... the conduct at issue in the

case.” State v. Harvey, 2006 WI App 26, |19, 289 Wis. 2d 222, 710 N.W.2d 482.

Y12  The Hayne court did not intenti'onally take up and decide the “run” »

part of “hit-and-run.”. And the passages Acuity quoted were not germane to the

outcome of Hayne Moreover, the statements Acuity relled on were obviously-

off-the-cuff statements made without any careful thought or analysis, another

. 1ndlcat10n of dicta. For example, while the court seemlngly equated “run” w1th

“flee,” it did not define or discuss the crrcumstances that determine when a “flee”-

has occurred.

913 ThlS is borne out by the supreme court’s statement that the -

“d1ct10nary deﬁmtlons [it had] prev1ously cited uniformly 1ndlcate that ‘h1t-and-
run’ 1ncludes two elements a ‘hit’ or strlkmg, and a ‘run,’ or fleeing from the
accident s__cene Hayne 115 WIS 2d at 75. While in truth the cited dictionary

definitions were uniform on the “hit” part_of “hlt-and-run,’_’ these same authorities

were anything ‘but-uniform on the “run'” part of the phrase See id. at 73 74. One

definition said “run meant “leaving the scene of the a001dent without stopping to
render assistance or to comply with legal requirements,” another said it was
“illegally” continuing on one’s way and another had it as “driv{ing] on after

- striking.” Id.

914 We conclude that Hayne’s definition of “run” as a “ﬂeeing from the

scene of an acmdent” is dicta that begged the questlon The facts in Hayne d1d not
present an.issue as to whether the umdentlf ed vehicle “ran” from the scene.
I_nstead, the issue presented was whether the term “hit” in “hit-and-run” includes
accidents without any physical contact. Id. at 69. We conclude that Hayne

discussed “run” in passing only because that term was part of the phrase “hit-and-

P-Ap.
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run.” See id. at 73-74. Therefore, Hayne’s mention of “run” is uninformative

dicta and not controlling.’

115 Without Hayne as the anchor, we are back to square one with regard

to defining “run” in “hit-and-run.” We will hereafter analyze the case the way the |

law-says we must interpret insurance policy language. So, we Will_ start with the

‘Acuity policy lahguage.

THE ACUITY INSURANCE POLICY

916 Acuity’s position, at bottom, is that. its “hit-and-run” coverage -

~.requires 2 “run,” or a fleeing from the accident scene. In its opinion, the meaning

of “run” in “hit-and-run” is to flee without stopping. Acuity contends that no run”

occurred here because the unidentified vehicle stopped and. left. only after young

Zarder assured the three occupants that he was unhurt. Therefore, Acuity argues

that it properly denied coverage because its insurance policy covers only “hit-and- -

run” accidents.

917 "'We construe insurance policies to give effect to the intent of the

~ parties és_expr_’esSed in the lan_guage of the policy. Folkman, 264 Wis. 2d 617,:

T a concurring opinion to Noffke v. Bakke, 2009 W1 10, 160, No. 2006AP1886, Chief
 Justice. Abrahamson commented-on the risk of relying on dictionary definitions which furnish
‘more.than one meaning and- warned that “a court has to be careful not to select a friendly

definition it likes from the many offered without explaining its choice.” Otherwise, she wrote:
“resort to a dictionary can be, as Justice Scalia has written of the use of legislative history, ‘the
equivalent of entering a crowded cocktail party and looking over the heads of the guests for one’s
friends.”” Id. ‘We cannot believe that the Hayne court, leamed as it was, would “definitively
-decide” (the dissent’s words) the issue of what “run” ‘means, knowing all the while that -the
dictionary definitions were all over the map regarding the meaning of “run” in the term “hit-and-

run.” Dissent, 44. At least, that court would not make such a decision without also explaining

why it chose one meaning over another. This, as we pointed out, the Hayne court did not do.
That is why the off-hand reference to “run” in Hayne was dicta. The Hayne court definitively
decided nothing with regard to that word. ' : '

P-2Ap.
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912. As a general rule, similar to the way we read statutory language, we give the
policy language its common, ordinary meaning, that is, what the reasonable person
in the position of the insured would have understood the words to mean. See id.,

917. We- enforce unamblguous policy language as written, without resort to the

‘rules of construction or apphcable prlncrples of case_law. Id., 913. However, if

the policy language is susceptible to more than one reasonable interpretation, it is

ambiguous. Id We will construe amblguous language in favor of the insured,

smce 1nsurers ‘have the advantage over 1nsureds because they draft the contracts

Id., §913, ‘16

91 8 Acuity did not define “hit-and- run” in its umnsured motorlst policy.

It 51mply states that coverage extends to accidents with “[a] hit-and-run vehlcle_

'whose operator or owner is unknown and which strlkes [an insured].” Therefore

we must find and give effect to the common and ordlnary meanlng of “hit- and--

run.” See id., §17. In construlng an msurance policy; we may look to dlctlonary

definitions to find the .common meaning and usage of words Enms v. Western

Nat’l Mut. Ins. Co., 225 WIS 2d 824, 831-32, 593 N W2d 890 (Ct. App. 1999).

Thls is the same analys1s the Hayne court conducted for the “hit” portion of “hit-

and-run” as it appears in WIS. STAT. § 632. 32(4)(a)2 b (2005- 06) See Hayne,

115 WIS 2d at 73-74.

919 Our review’ of recognized dictionaries reveals two different groups

_ of definitions for the phrase “hit-and-run.” One group of deﬁmtlons includes only

vehicles that continue driving away from the ac01dent scene. The second group is

» All references to the Wisconsin Statutes are to the 2005-06 version unless otherwise
noted. ‘

P-aAp,
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broader and includes vehicles that stop but do not complete their legal
requirements before leaving the accident scene. This is not surprising since the
dictionary definitions in the Hayne decision presented the same dichotomy, as we

~ earlier pointed out.

920 In the first group, THE RANDOM HOUSE DICTIONARY OF THE
ENGLISH LANGUAGE 907 (2d ed. unabrldged 1987). defmes “hit-and-run” as
| gullty of ﬂeemg ‘the scene . of an accrdent esp a vehlcular accident, thereby

’ attemptmg to evade being rdentlﬁed and held responsible: a hzt—and—run drzver

“The American Herltage chtlonary 625 (1979) deﬁnes ‘h1t-and-run as
‘desrgnatmg or mvolvmg the drlver of a motor vehicle who drives on after striking .

a pedestrian or another vehicle”” Hayne, 115 Wis. 2d at 73 '(emphas-ls omltted)._ _

ﬂZI In the second group, WEBSTER’S THIRD NEwW INTERNATIONAL |
' 'DICTIONARY 1074 (unabrldged 1993), deﬁnes the dnver of a “hit-and- run” vehicle
as one who is “gullty of leaving the scene of an accident without stopping to
ren_der assistance or to comply with legal requirements.” - BLACK’S Law

: DICTIONARY 730 (6th ed. 1990) deﬁnes a “hit and run accident” as‘a “[c]ollision

generally between motor vehlcle and pedestrlan or w1th another vehicle in Wthh
~the operator of the vehlcle leaves the scene w1thout identifying himself.” And

“Funk and Wagnall’s Standard College Drctlonary 636 (1968) prov1des the

- following definition of ‘hlt-and-run > ‘designating, charactenstlc of or caused by

the dm_zer of a vehicle who illegally continues on his way after hlttm-g a pedestrian

or another vehicle.”” Hayne, 115 Wis. 2d at 73 (emphasis omitted).

122 We conclude that both groups of definitions are reasonable, so the
policy language is ambiguous. “Run” has no one universal meaning in the context

of a “hit-and-run.” An ordinary insured could reasonably interpret the policy here

P-Ap.
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such that “hit-and- run” limits coverage to accidents where ( 1) the operator flees or
dnves ‘on W1thout stopping or (2) the operator stops but drives on without

providing _1dent1ﬁcatlon or complying with his or her other legal duties.

923 Since either interpretation is reasonable, we must adopt the_'

mterpretatlon favorable to the 1nsured See Folkman, 264 Wls 2d 617, 1] 13.

Therefore the “run” of a “hit-and-run” occurs when the driver leaves the accident

- scene without providing identifying information, even though the driver stopped to

see 1f there was injury. We thus affirm the circuit court and hold that the Aculty

_ “'1nsurance policy covers Zarder’s accident.
THE OMNIBUS STATUTE, WIS. STAT. § 632;32(4)(a)2.b;

- 924 The Omnibus statute provides an altematlve ratlonale for deerdlng

. thls 1ssue in favor of affirming -the circuit court. Assumlng, only. for the sake of - .

. argument, that Zarder s-accident falls out51de of his Acu1ty coverage, WIS. STAT.

§ 632.32(4)(a)2._h. still compels coverage. It is Well-‘settled'law that courts rnay. '

- compel and -enforce coverage omitted from an insurance contract where the -

inclusion of such coverage is statut_orily required; Hayne, 115 Wis. 2d at 72.
Section 632 32(4) requires insurance companies to provide uninsured motorist
| coverage. Theis . Mtdwest Sec. Ins. Co., 2000 WI 15, 13, 232 Wis. 2d 749, 606
N.W.2d 162. Thus, Acuity must prov1de insurance coverage for Zarder’s accndent
if § 632.32(4) requires coverage for an ac01dent 1nvolv1ng a collision w1th an
unidentified motor vehicle where the driver stopped and asked if the insured was

injured, but leﬂ before providing identifying 1nformat10n

125  WISCONSIN STAT. § 632.32(4) states in relevant part as follows:

REQUIRED UNINSURED MOTORIST AND MEDICAL
PAYMENTS COVERAGES. Every policy of insurance subject

10
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to this section that insures with respect to any motor vehicle

... in this state against loss resulting from Lability imposed
by law for bodily injury or death suffered by any person
arising out of the ... use of a motor vehicle shall contain .
the following provisions:

(@) Uninsured motorzst 1. For the protection of persons
injured who are legally entitled to recover damages from
' owners or operators of uninsured motor vehicles because of
bodily i m_]ury, sickness or disease, including death resulting
therefrom, in limits of at least $25 000 per person and
$50,000 per acc1dent

2. In this paragraph “uninsured motor vehicle” also
1ncludes ' :

b. An unidentified motor vehicle involved in a h1t-and-.
" run accident.

The legislature has deﬁned ’neither the phrase “vh'it-'and-run,”'lsee Theis, 232

- Wis. 2d 749, |18, nor the word “ru'n” used in § 632.32(4)(a)2.b.

26 In construmg a statute we must first look to the statutory language_

1tself State v. Derenne, 102 Wis. 2d 38, 45, 306 N.W.2d 12 (1981). When the
statutory language is clear and. unamb1guous we must rely on 1ts ordinary -and
accepted meaning to find the legislature’s intent. Hayne-, 115 Wis. 2d at 74. As
" seen in Hayne, we also look" to dictionary definitions to discover the common,
-ordmary meanmg of statutory language. See id. at 73. Smce the statute ‘uses the
same phrase as the insurance policy— —*hit-and-run”—and since we earlier wrote
how the term was ambiguous when interpreting Acurty s polrcy language we
likewise conclude that the meaning of “run in “hit-and-run” is ambiguous as

applied to the statutory language

927  Trying to isolate the word “run” to resolve any ambiguity in the

colloquialism "‘hit-and-run’; would be fruitless._ THE RANDOM HOUSE

11
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DICTIONARY OF THE ENGLISH LANGUAGE 1681-82 (1987) provides over 178
definitions for “run.” Many are obviously irrelevant, but those that are relevant
provide little clélrity._ For e)tample, “run” means “to convey or transport, as in a
tlessel or vehicle,” or “to leave, flee, or escape from: He ran town before the
robbery was discovered.” Id at 1682 Whl]e we resolve amblgultles in insurance
‘_ pohc1es in favor of the insured, there is no similar default mechamsm when

construmg statutes. So, to resolve the ambiguity, we must turn to another avenue.

1[28 And here; oddly enough, Haj;r_ze is helpf'u’l after all. Aside frOm
dictionaries, our supreme court relied on three additional sources to decide the
case: (1) the legislative history of WIS. STAT. § 632.32(4)(a)2.b., (2) the “hit-and-

run” statute, WISl STAT. § 346.67, and 3) the principle of conetruing statutes to
av01d surplusage Hayne, 115 WIS 2d at 75-77 & 75 n. 5 We thus turn to these

same sources. .

1[29 We  begin - with the legislative history of Wis. STAT
§ 632. 32(4)(a)2 b.. The legislature adopted the following Leglslatlve Council Note

in ch. 102, Laws of 1979: “A precrse definition of hit-and-run is not necessary for’

in the rare case where a question arises, the court can draw the line.” This note

evidences that the legislature recogmzed the vast vanety of unpredlctable'

_scenarlos that lead to claims for umnsured motorlst coverage Theis, 232 Wis. 2d

749, 1[1 8. Smce that note leaves it to the courts to decrde we must look further

3 “[T]o convey or transport ...” is the sixty-fourth definition of run and “to leave, flee or

escape ...” is the sixty-second. THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE
1682 (2d unabndged 1987). .

12
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30 The hit4and-run-statute_, WIS: STAT. § 346.67, provides the clearer

guidance we seek as to what the legislature meant by the term “run” in “hit-and-

run.” The leglslature 18 presumed to enact statutory provisions with full
knowledge of existing laws Hayne 115 Wis. 2d at 84. When the leglslature
‘added ‘the “hit-and-run” prov151on subsection (4)(a)2.b., to the Omnibus statute,
WIis. STAT. § 632.32, the rules of the road chapter had 1ncluded a hit-and-run
statute for over twenty years. See §346._67 (1957); 1979 Wis. Act 102, § 171

(repealing WIis. STAT. §.632.32 and recreating it with subsection '(4)(a)2;b.).‘

Therefore, we presume that-the legislature had full knowledge of the requifements
in the “hit-and—run” statut_e when it repeated that phrase in § 632.32(4)(a)2.b.

931  The hit-and-run statute states, in .pertineht part:

The operator of any vehicle involved in an accident ... shall
immediately stop such vehicle at the scene of the acc1dent'
or as close thereto as possible but shall then forthwith
return to-and in every event shall remain at the scene of the
accident until the operator has fulfilled the following
requlrements . .

(a) The operai‘or shall give his or her name, address and
the registration number of the vehicle he or she is driving
to the person struck or to the ‘operator or occupant of or
person attendmg any vehicle colhded with; and

(b) T he operator shall, upon request and if available,
exhibit his or her operator s license to the person struck or
to the opérator or occupant of or person attending any
vehicle collided with; and

(c) The operator shall render to any person injured in
" such accident reasonable assistance, including the
carrying, or the making of arrangements for the carrying, of
such person to a physician, surgeon or hospital for 'n_ledical '
or surgical treatment if it is apparent that such treatment is
necessary or if such carrying is requested by the 1n_]ured
person.

WIS. STAT. § 346.67 (emphasis added).

13
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P32 ' The requirements in WIS. STAT. § 346.67 inform us that the

definition of “hit-and-run” in WIS. STAT. § 632.32(4)(a)2.b. includes eccidents,

such as the one in this case, where the operator stepped to see if there was any

injury, but- left the scene without providing identifying information: Section
346 67 requires the operator to complete three legal requrrements before he or she
~ may leave the acmdent scene: (1) provide 1dent1fymg information regardless of
w_hether the insured requests 1t_, 2) _provrde his or her driver’s rhcense_ if requested,

and (3) prdvide Ireasonable niedical' assistance. Id. Based on.these requirements

~ an accident is a “hit-and-run” even when the operator stops and offers assistance

to any injured person if the operator leaves the accident scene Without prov1dmg

the 1dent1ﬁcat10n required in § 346. 67(a)

933 This definition also complies with the principle that “statutes must

: be construed if posmble so that no word or clause is rendered surplusage 7

Hayne 115 Wis. 2d at 76. In Hayne our supreme court identified that WIS. STAT.
§ 632.32(4)(:a)2.b. has three parts, all of Which.sheuld.have 1nd1V1dual 'mean_ing:
- (1) an uhidentiﬁed motor vehiele, (2) a “hit,” and (3) a “run.” See id. at 7-3--74, 76.
- Defining “hit-'and-run” to include_vehiclesthat» stop to' offer assistance but leave

without prbviding identification would not render any part surplusage.

934  This is best shown by example' Say all the facts in this case are the

 same except that the wrtnesses to the accrdent were able to get the license plate

. number of the vehicle that hit Zarder And say that the police were able to track
the vehicle down and 1dent1fy the driver. And say that the driver had insurance. If
| .sueh were the faets, we would have a “hit,” or striking, and a “run,” or‘departure
lfrom the scene without providi’ng identification, but we would- nlot have an
“unidentified motor Vehilcle'.” The Omnibus stétutewould be irrelevant under such
facts because this would not be an uninsured motorist case. |

14
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135 The ‘Omnibus statute was -designed to protect insiireds_ against,

situations where an insured is injured and there is no tortfeasor insurance available

to pay for the physic_al injuries. - See Theis, 23‘2 Wis. 2d 749, 9928-29. The -

‘Omnibus. statute works here. Including vehicles that stop but do not provide
identification matches the purposé of WIS. STAT. § 6_32;32(4)(a). As our supreme
court has concluded, there are two p\irpésg:s of § 632.32(4)(a).. Theis, 233 Wis. 2d

749; 9928, 29. One purpose is to “cbmpensate an injured who is a victim of .én )

uninsured motorist’s negligence to the same extent as if the uninsured motorist

‘were insured.” Id., Y28. A second purpose is to honor the insured’s reasonable _

coverage expedtétions. Id., 9.

36 We are mindful that the key to the legislative intent as to. ‘hit-and-

-run; may be found in considering the problems that the legislature énticipated in’

the uninsured motorist statufe and the goais the Iegisiature sought to achieve. See
id., §31 '(c'onsiderin'g the problems the legislature anticipated). We niﬁst’ consider

not only the -légi_slative purpose, but also any count'ervailing legiélative policies. or
pﬁrposés that would dissuade us from ad_Qp_ting' one intérpretafion of the statute

over another. See id.

437 Our supreme court has pointed out that we must read the Omnibus
_ statute so as to-fos-t_er'the countervailing legislative policy of limiting fraudulent
claims. See id., 930. So, in performance of this duty, we consider a treatise

‘comment that, with regard to the “run” requirement, the fear may be that claimants

will allege the motor vehicle or its operator could not-be identified when,'in fact,

the insured could have ascertained the identity. See Allen I. Widiss & Jeffrey E.
Thomas, UNINSURED AND UNDERINSURED. MOTORIST COVERAGE 691-94 & n.3

(2005).
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-.1]38 - Different courts have guarded against this fear of fraudulent claims
in three main ways. See ld at 690-9.4:. On one end of the spectrum are courts that
- believe this fear is best resolved by a bright-line rule that run should be restricted
to fleeing. See, e.g., Lhotka v. Illinois Farmers Ins Co 572 N.W.2d 772, 774
(Minn. Ct. App. 1998). - In the mlddlc are courts that place a duty on the insured to.
make all re_asonable attempts to asceftain the identity of the unidentiﬁ_ed motor
vehi-cle'or‘its df_iver. See, 'e.:g.,'Jon’es v. Unsatisfied Claim & Judgment Fi uﬁd Bd.,
273 A.2d 418, 421-22 (Md. _1'971). Within this middle ground are courts that'l
' dis_regard»this duty'wﬁéﬁ there wasa reasoﬁable impedimént to identification at the
- time of the,'. accident. See, eg., id. .‘A reas;)-naﬁle impediment could be the
~ claimant’s 'disabili.ty (i.e;, uﬁcqns‘ciousn_és’s, an infant), misIéading acts -by_'the-
offén'ding drivér,' fear, or-confusion with police repér_ts.- See, e.g, id.; see also
' Walsh v. State Farm Mut. Auto. Ins. Co., 234 N.E2d 394, 398-99 (Il Ap.pt.Ct.
..1-968) While at the other end of the spectrum afe ‘courts which believe that the |

burden to produce 1dent1ﬁcat10n is solely on. the operator, not the 1nsured and 1f |
| the operator does not do so, then the acmdent is due to a “hit-and- -run” vehicle.
-See, eg., Bmczewskt v. Centennial I_ns. Co., 5»11 A.2d 845, 847 (Pa. Super. Ct.
1986). Some of these courts reasoned that to impose a dﬁty.. to aécertain fhe
identity.Would be to read into the statute ‘.‘lénguage which does not théfe appear.”

' See, e.g, Mangus v. Doe, 125 SE.2d 166, 168 (Va. 1962).

139 Om review of case law, as supported by the Widiss and Thomas

treatise, leads us to conclude that the vast majofity of courts favor resolving any

issue over the validity of a case based on findings of fact. See Widiss, supra page

15, at 691 (even courts that place a duty on the insured have concluded based on
- the facts that the insured’s failure to ascertain the identity did not preclude

recovery). Some of these courts then rely on the fact finder to determine if the

16
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insured should have identified the vehiele or driver. See, e.g., Scheckel v. State

Farm Mut. Auto. Ins. Co., 720 A.2d 396, 400 (N.J. Super. Ct. App.- Div. 1998).
At least one state does not focus in on any duty, but instead concludes that-“[i]f
fraudulent_actions do arise they may be ferreted out in the same nranner in which
- courts and juries handle such situations in other cases.” See Mangus, 125 S.E.2d

. at168.

- 140 We are convmced that rellance on the fact finder is proper because
'allegatrons of fraud require a careful exam1nat10n of the underlying facts and an
| evaluation of the credibility of the partres and witnesses. See Stevens v. Berger,
'255 Wis. 55, 57, 37 N. W2d 841 (1949) Teledyne Indus Inc v. Eon Corp 373
’ F Supp 191, 195 (S DNY. 1974) We conclude that the proper ‘way to combat

fraudulent clalms is to ‘allow the fact finder to assess the genumeness of the

" insured’s claim on a case-by-case basis when the opposmg party alleges fraud.

Then the claimant must carry his or her burden of proof and submit evidence to

~ the fact finder that the driver left the scene w1thout 1dent1fy1ng hrmself or herself.

| Judging the credlblllty and the truthfulness of this allegat1on is then the fact '

finders job. This conclus1on also accomphshes the fullest interpretation of the |

Ommbus statute s remedial’ purpose.

141 Therefore, as an alternative means of affirming the circuit court’s

decision denying judgment for Acuit'y, we  hold that under WIs. STAT.

§ 632. 32(4)(a) a “hit-and-run” occurs when the clarmant can SUStam the burden of ,

proof to show that an unidentified motor vehicle left the acmdent scene w1thout
providing identifying information. We afﬁrm the circuit court’s order and remand
with directions that the circuit court continue the proceedmgs on Zarder’s

umnsured motorist claim.

17
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By the Court—Order affirmed and cause remanded with directions.

Recommended for publication in the official reports.
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1[42 SNYDER, J. (dzssentmg) The ma]orlty concludes that the word
“run” in WIS. STAT: § 632.32(4)(a)2. (Omnibus Clause) as used in the phrase “h1t-

and- -run,” is- amblguous when applied to an acc1dent where a vehicle driver stops at

the scene. of an acc1dent is advised by the other party that no injury has occurred :

and then leaves the scene of ‘the accident without prov1d1ng identification
becoming an unknown operator or owner. Resolving the ambiguity in favor of the
insured, the majority concludes that the Acuity: policy provided coverage to the

insured under the mandated Omnibus Clause uninsured motorist (UM) provision.

1]43_ Acuity contends that the phrase “hit-and-run,’ 1ncluding both

'components “hit” and “run,” has already- been deﬁned by our supreme court in

Hayne 12 Progresswe Northern Insurance Co., 115 WIS 2d 68 339 N.W.2d 588'

| ; (1983) The Hayne court concluded that “the plaln meaning of ‘hit and run’
consists of two elements: a ‘hit’ or stnkmg, and a ‘run,” or ﬂeel.ng from th_e scene
of an accident.”. Id. at 73-74. It is undisputed that the operator of the unknown

vehicle here did not “run” or “ﬂee ” The operator and vehicle stopped at the scene

of the accident. Accordingly, argues Acuity, no ambrgulty exists that would lend_

itself to a Jud1c1al analysis by -this court. to resolve the Omnibus Clause UM

coverage issue in favor of the insured.

' The circuit court decided the coverage issue in favor of the insured on a public. policy

basis. The majority opinion abandons that approach and affirms the existence of coverage based -

" upon a statutory interpretation and construction analysis.

P-Ap.
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944  The majority seizes upon Hayne’s speciﬁc focus on the “hit” portion

of the phrase “hit and run” to conclude that the “run” part of the definition is
dictum. Majority, f14. Having done so, the majority then opines that the
apphcation of the ambiguous term “run” to UM Omnibus Clause cove‘ragé is

“novel” and that this court should decide what “run™ means in “hit-arid-run” in

order to further the administration of justice by deﬁnitively deciding the rheanin-g'

of “run” in “hit-and- -run.” Majorlty, 97. Because I disagree that this. court can

declare the Hayne definition of “run® dlctum and because the definition is .

controlling to our analysrs I must dlssent

945 The supreme court is the cnly-s'tate court wi'th the power to o,v'erruie,
modify or withdraw language from a previous supreme c_(b)urt"case.t Cook v. Cook,
208 Wis. 2d 166, 189, 560 N.W.2d 246 (1997). Cohceming the potential
existence of dlcta in supreme court oplmons however, . the supreme court has

d1rected that

~ While the statement in [an earlier supreme court oplmon]'
was not decisive to the primary-issue presented, it was
- plainly germane to that issue and is therefore not dictum.

| “It is deemed the doctrine of the cases is that when‘ a
court of last resort intentionally - takes up, discusses, and
decides a question germane to, though not necessarily
decisive of, the controversy, such. decision is not a dictum
but is a judicial act of the court which it will thereafter
recognize as a binding decision.”
State v. Kruse, 101 Wis. 2d 387, 392, 305 N.W.2d 85 (1981) (citing Chase v. Am.
Cartage Co., 176 Wis. 235 238, 186 N W 598 (1922)); see.also Malone v. Fons
217 Wis. 2d 746, 753 54, 580 N.w.2d 697 (Ct. App. 1998) (analyzing prior

supreme court statements as “dicta or holding”).

P-Ap.
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946  Because the supreme court defined the term “run” as used in the
- Omnibus Clause phrase “hit and run,” and because only the supreme court can
~ withdraw language from or otherwise mbdify its own holding, see Cook, 208

Wis. 2d at 189, 1 resp'éctﬁllly dissent.



STATE OF WISCONSIN CIRCUIT COUR e WAUKESHA COUNTY

JAMES ZARDER, GLORY ZARDER. and

ZACHARY ZARDER, By Robert C. Menard
Guardian Ad Litem,

Plaintiffs,
V.

Case No. 07 CV 1146
ACUITY, A MUTUAL INSURANCE

COMPANY and HUMANA INSURANCE

__FILED =3
COMPANY, IN CIRCUIT COURT = 'é% _
. N Fg
Defendants. APR 1 2008 o %%
_ . =2
WAUKESHA CO. Wi ﬁ"*w 5
CIVIL DIVISION @ Zo
ORDER A e
B

The parties to the above-captioned action, by their respective attorneys, having
come before the Court forla hearing on the»Defendant, ACUITY, A Mutual Insurance
Company’s Motion for Declarétory Judgmént; the Plaintiffs, James Zardera élory Zarder
and Zachary 'Zardér, appearing by their aﬁorneys, Derzon & Menard S.C by Attorney
Robert C. Menard; the Defendant, ACUITY, A Mutual Insurance Company, appearing

by its attomeys Grady, Hayes & Neary, LLC, by Attorney Lance S. Grady; and, the
Court having considered the argument of counsel and the pleadings filed in support of

and in opposition to ACUITY’s motion;

IT IS HEREBY ORDERED that ACUITY's Motion for Deciaratory Judgment is
DENIED for reasons set forth by the Court, on the record

Dated at Waukesha County, Wisconsin this [ day of /42:/ 2008.

BY THE COURT:

B/ Ketloyn L, €2 ster
Honorable Kathryn W. Foster
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STATE OF WISCONSIN : CIRCUIT COURT : WAUKESHA COUNTY
Branch 12
JAMES ZARDER,
Plaintiff,
MOTION

-vs- . Case No. 07~CV?1146
%

ACUITY MUTUAL INSURANCE,

Defendant.

TRANSCRIPT OF PROCEEDINGS
The above—enfitled matLer was heard before -the HONORABLE -
KATHRYN W. FOSTER, Circuit Court, Branch 12, Waukesha County,
Wisconsin, on £h¢-17th day of March, 2008.v

Appear_ances :

On behalf of the Plaintiff:

Attorney Robert Menard-

On behalf of the Defendant:

Attorney Lance Grady

Karen A. Herbert, Court Reporter;
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THE COURT: James Zarder vs. Acuity Mutual
Insurance Company, 07-CV-1146. If I could have the
appearanéeé. |

MR. GRADY: Good morning. Lance Grady
appearing on behalf of defendant Acuity Mutual Insurance
Company. - v |
_ MR. MENARD:'Attorney Robert Menard appearing
6n behalf of plaintiff Mr. Zarder.

THE COURT: Matter is here'today on the-
defendant's motion seeking summary judgment, in effect
declaratory judgmént in the case, as to whether or not"
there is a duty on behalf of Acuity, the inshred, for --
or Zarder or their';nsured and there's an abprqpriate
claim or potential claim under the uninsured motorist
provision in the policy the date of this accident or
incident. I have revieWed the briefs of the parties and
will hear any additional argument or any additional
response. I did receive your reply brief Mr. Grady. I
did that last.week and with that in mind.

MR. GRADY: Judge, I think it is undisputed

‘when you iook through the facts we do not have fleeing

by unidentified driver, and I think Plaintiff will
stipulate to that. The question becomes whether that
is an element for us ~- for this to be a hit and run

accident, and I think Judge if you look at that Hayne
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-decision,'granted Hayne was a hit and miss or sorry hit

and run accident. The significance of Hayne is that the
court in looklng at section 632 32, the uninsured

motorlst statute, the court looks at this section and

concludes they had a hit and run is unamblguous. In

defining that phrase the court went to state that the
definitions that are looked at indicate that the plain
meaning of hit and run constitutes two elements ahd it
is or is described as a run or fleeing from the scene
after an accident. And when you 1oek at this case,
Judge, we simply do not have a fileeing from'the sceﬂe of

the accident by the unidentified vehicle. I think the

1 Plaintiff will stipulate to that and accordingly the

requisire elements are not there forrplaintiff to assert
a claim under the .uninsured motorist coverage of his
policy.

THE COURT: ggzgg‘dealt with the unambiguous
reference in the policy in effect, not the statute.

MR. GRADY: Well, it actually looks to the
statute. It looks to 632.32 and one of the things it
looked at was whether hit and run under 632.32 was
ambiguous.

THE COURT: And in terms of the traffic code,

there's no reference in that statute as far as hit and

run, correct?

P-Ap.
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-MR. GRADY: Are you referring, Judge;_to
346.67?2 |

THE COURT: Correct.

MR. GRADY: It does not specifically use the
words hit and run in that statute. However, Judge, it
is our position'that for a duty to arise under 346.67 I
think if you lqok at- that statute it says the operator
of any'vehicle involved in an accident resulting in
injury. We don't have that here. During initial
investigation by unidentified driver they ask the young
man'whether he was injured. He denies-any injury. More
significantly, Judge, the New Berlin_Policeﬁbepartment
‘they themselves also dian't investigate this as a hit
and run accident and clearly they are the 'ohes that
have the authority to do so under that statute. Also
Judge, getting back té your question of whether Hayne
looks at 632.32, I would refer the court to Egygg'
decision where the court stated,IWe conclude that the
statutory language of SectiOn.632.32(4)(a)'(2)(b)
statutes is unambiguous.

THE -COURT: Let me ask you a hypothetical,
totally unrelated to the case, and 1 am nof-thaf good
at making them up. This is something I observed a loﬁg
time ago and I thought of as I was reviewing the briefs.

One day at lunch, coming back from lunch here in

P-Ap. 26
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Waukesha, I saw a motorcycle coming down the hill that

‘had the right of way but it was apparently an elderly

gentlemen who didn't realize that they had the light and

he didn't, etc., but made a very slow left turn in front

of the motorcycle and the motofcycle in my estimation
tried to stop but didn't; hit, grazed the back of the
station waéon'éhd I use the word graZed. ‘It wasn't any
big loud collision but the guy lost,coﬁtrol and wound up
on the pavement énd.the elderly gentlemén.in_my
ob#ervation didn't realize he got hit or hit the cycle
and just kept driving away very slowly as he had in thev
tufg. S0 you kﬁow I provided informatioﬁbto the police
fhat eventually got thére. I don't know if they ever
found the gentlemen. I don't know if they ever pursued
346.67 violation. He didn't stop becaduse he didnft
realize aﬁd I had a license number, so I presume they_

found him unlike what happened here, but do you think

that that gentlemen drivihg slowly away, no flight, no

traditional accelerating away would fall under Hayne
decision or not?

MR. GRADY: Judge, distinguishing fact there I
think you are speculating as to that gentlemen's
écknowlédge. For all you know he may have realized
there was aﬁ accident and decided just to continue

driving and hope that no one -- so we don't know.
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THE COURT: I agree. Do we think there's a
fleeing or running, hit and runé

MR. GRADY: A little hard to know Judge unless
we know the knowledge that gentlemén had. What's
unidentified here, the knowledge, that's unidentified
what the driver had. They made inquiry as to whether
this‘young man is injured and they are téld that
there's no injury and the young‘man assures them that
they can leéave.

THE éOURT: What about damage to the bike? I-
mean these two people out walking, heard a crash of
sorts before because neither Millers didn't see
anything. They clearly heard soﬁething. There's
nothing in the record to say there was any discussion.
Ilthiﬁk there's some reference to bent‘frame. No
discussion about obligation or the discussion about
damage to the bicycle.

MR. GRADY: I still think Judge that under
those circumstances this is not a run. I mean clearly

the young man assured them they could leave and under

- those circumstances--

THE COURT: Did he assure them they could
leave or did he answer the question of people that were

older than him that he was okay.

MR. GRADY: I think if you look at the

P-Ap. 28
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affidavit Judge-~

THE COURT: I am trying to imagine this

conversation between -- identified as three juveniles

and.a 13 year old kid.
MR. MENARD: That's the key Judge.

THE COURT: I'll let you but for right now I

am asking Mr. Grady what this conversation looks like on

a dark snowy street in New Berlin. _

MR. GRADY: The affidavit of Sandra Miller
states that a male occupant of subject car ésked Zarder
if he was okay to which the boy responded that your
affiant overheard Mr. Zarder assure occupants of subject
car that he was okay; that after Zarder assured the
occupants of subject car that he was okay} the occupants
returned to the sﬁbject car and drove away. Did not
éppear that the subject car was fleeing the accident
scene. lI guess Judge, did he assure them that they
couid’leavé? I don't know. Whét we do know is that he
assured——

THE COURT: Aren't we inferring that the
thirteen year old knows what the obligation is of
somebody that hits them.

MR. GRADY: No, no Judge, but I think that

clearly a thirteen year old has enough sense to say you

know look.

P-Ap. 29
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THE COURTf Dé you have a thirtéen~year old?

I happen to have one. '

MR. GRADY: I.have had.twd 13 year olds too.

THE COURT: Sense is not:necessarily
synonymous.

| MR. GRADY: Tﬁat depends on the ciréumstancés.

THE COURT: Mr. Menard.

MR. MENARD: Thank you Judge. Judge, I think
the bigger picture on Fhis case is Acuity's attempt to
deny Zarder's uninsured coverage, which is handated by
the legislature and which inclqdes the hit and run. We
do have a thirteen yéar.oid boy here. One.of the things
that we know on this case is that we do have a statufe
that does_requiré identification, proper identifiéatidn.
One thing that's being skipped over here, we have |
uninsured motorist coverage if in fact fhe person who
left the scene identified themselves properly and had
no insurahce, we have uninsured mdtorist coveragé. If
they identify and ga&e them false information we have
uninsured motorist coverage. |

The fact that the New Berlin Police did

not investigate this as a hit and run is totally

'irrelevant to the issue of whether or not there's

Coverage. Whether or not there are -- what was said at

the scene of the accident, whether or not this kid

P-Ap. 30
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assured this gentlemen that he was fine or this person
that he was fine. Frankly as far as -~ my analysis is
irrelevant to the apalySis of whether or not there's
uninsured coverage. Again whether or not there was
contributory negligence on the part of Mr. Zarder that
is referenced in Mr. Grady's reply brief: is irrelevant
to thé anélysis of whether or nbt there's coverage.

What we havevhere-Judge; is analysis iﬁ ~- analysis that
needs to be looked at more on public pdlicy standpoint
and these days as it rélates to uninsured motorist. And
the legislature has to go to gréat extremes, Ihhelieve,
in makihg sure there is an inclusive coverage in regards
to this matter. I believe that the purpose behind
uninsured to. include the hit.and runvstatutes gives

court no leeway or no exception to carve out a run or a

fleeing of the scene or however you want to describe

that an exception for not covering for uninsured
motorist. So those are kind 6f my énalysis. I think we
analyzed the case and provide the court with a broad
spectrum of how other courts have done this across the

country. I will agree ﬁith Mr. Grady this is a case -

of "first express -- impression", I'm sorry, in

Wisconsin with regards to spécifically analyzing and
taking out the word run and what that describes.

However, I would point to the court what I think, which

9 P-Ap. 31
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is extremely important in the case is we have a
statute. We have a statute on the books that requires
an identification of the individual who's hit,
regardless if that individual falls in that
information, we do tave_a statute on the books that does
require.

One other thing, I know this is not
authorized or whatéver, I find it realiy interesting in

the Hayne casé, if you look at Judge Abrahamson's

dissent in there, and I.think she finds out for other

reasons why she doesn't believe there needs to be a
contact. She does state. it will not do as a majority
subject to bootstrap the definition of hit into the
meaning of hit and run and makes no more sense to
isolate and define the word hit than it does to isolate
and define the word run, a verb not normally associated
with movement of an automobile. And I find that kind- of
interestihg when we are trying to piecemeal this idea of

hit and run. I understand why on a public policy the

-State of Wisconsin doesn't want the physical contact

because I think there's a great injustice out there when
people are making up false claims. Oh, I was hit. I
couldn't find the guy. I ran into a tree or, whatever.
There has to be that hit, and I think there's a lot

more abuse of fraud and that's one of the determinations

P-Ap. 32
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that ;— one of the public policies behind tﬁe contact
rule in the Hayne case is because oﬁ fraud. And when we
are dealing with the word run with that statute I just
don't see'the argumént being made by Acuity for
noncoverage because we wili have qovérage any ﬁays herg.
You also are looking at a thirteen year o0ld boy, and I
dismiss Mr. Grady's analysis of yeah, I've raised a
couple. To think that this kid has got an injury, a
fracture to the leg and a forearm and we go through
this, maybe in shock; no one 1is a medical doctor. I
think that's also one of the reasons we have a statute
there. This idea whether or not you are injured,'what
the extent of your injury is, whaf's to say_soft tissue
injury is more important than a broken leg or somebody
in a coma. I am using extremes on this, but that's why
we have tﬁis statute.

The Zarders did everything they could
immediately following thaf. There was injury. They
contacted New Berlin. They rﬁn a ad in the local paper
now asking anybody if they know anything about this.

The Millers, the people that seen this, had no idea.

. They never saw the accident. They just heard. So for

all those reasons and what we had written in our briéf_
and in the position we have taken, we would respectfully

ask the court to deny Acuity's motion for dismissal.

bP-ap. 33
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THE COURT: I throw this out here to —- ves, I

-guess start with you Mr. Menard, while there is

confusion here, the police didn't investigate this as a
hit and run. T am looking at whatfs attached to
defendant's brief here and there is a heading-on‘the
incident here, "Motor vehicle hit and run to bicycle.
Motor vehicle PI Accident." I realize this is all after
the fact, but you know I've read a lot of poliée reports
in my day and seems to me the poiice did ihvestigate
this as a'hit and run whether or not they would have
ever issued charges under the traffic code, I think is
exactly what we - were talking about in my hypothetical;
actually much_better than my'hypothetical because they
did have assﬁrance what you told or highlighted but I

am just looking at the accident report and they also

list property damage $700 for this bike. Seems a little

high but I don't know what kind of bike it was and

that's what's listed here. Says damaged front rim, so

‘that aside it does seem to be their way they initialed

it into their system.

" MR. GRADY:_Judge, we do have an affidavit from
Jeffrey Kuehl who was the investigating police officer
and he specifically stated, "That the December 9, 2005
incident was not investigated by the New Berlin Police

Department as-a hit and run accident because the

P-Ap. 34
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unidéntified vehicle'stoﬁped at the scene and inquired
as to Zachary Zafder's health and well-being, as did
other witnesses to the accident.".

THE COURT: Which is contradictory what's in
the New Berlin paperwork that maybe Officer Kuehl's idea
he was assisting New Berlin. 1In my estimatién have a
very good reputation pf:doing their job, let's put it
that way, and some say above and beyond if you are
espécially on the receiving end, but I think we are in a
manner of semantics and I will just throw out here- that
I don't think that that is here nof there because we
have this additional statute that's been talked about,
632.32, which is not the expertise of the poliée

depértment now this 346.67 obligation.

MR. GRADY: But now Judge as this court is well

aware a basic rule of statutory construction when
construing a statute, you construe such a way that you
give effect to all words in the statute. What's the
sense in the statutebhaving the word run if it is not a
key element in these type of circumstances. There's é
reason why the legislature included that word in
632.32. And under the circumstances here wé do not have
a run. |

THE COURT: Anything else you wanted to

respond to? Mr. Menard were you done? I know I

P-Ap,
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interjected that question in betﬁeen here.

MR. MENARD: Nothihg further Judge.

- THE COURT: I have another question for you
Mr. Menard. This Widiss and Thomas article you submit
in your brief, do you ﬁant to elaborate what the article

is.
MR. MENARD: Mr. Grady would probably have more
of an expertise in that particular treatise because that
is the insurance defense companies, is my understanding,
their Bible per se in regards to insurance coverage
issues. And that's mostly across the nation. That is
the treatise. I have also proyided you with excerpts

that I'take‘out of that. Before I even started this

‘lawsuit and before Lance was involved in the case,

opposing counsel was Mr. Art Simpson and Mr. Simpson and
this isn't the first'time I have géne around with Mr.
Simpson in regards to coverage issues. I had télked
to--

THE COURT: Not surprised.

MR. MENARD: I talked to Mr. Simpson about her
denial issue-qn this thing. One of the areas on case
law that I'provided to Acuity was this treatise on
insurance coverage, and I think it is adequate. I takeb
it for whatever it is. I think it is a well written

treatise on what is out there and what has happened and
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it provides the court, I believe, with some guidance as

to what they're doing out there and frankly on point

"with the topic that we:are here today on.

THE COURT: Thank you. Well, in any motion

such as before the court today for summary judgment or

" this case in essence declaratory judgment regarding

interpretation as it were of an insurance policy that
in this case incorporates under the statute sd—to-speak
Wisconsin Statute 632.32 and particularly (4) that's at

issue here. The court will construe facts in the case

. contrary to. the position set forth, although that's

incorrect (in the light most favorable to the opposing
party.) | |

In this particular case there are not
contradictory facts that seem to be a concurrence of all
the parties, the salient facfsvwhether a 13 year old boy
was riding a bicycle on a municipa; sfreet or

residential street in New Berlin on a dark evening in

"~ December of ~05. - Roads are described as snow or slushy

and that a couple living nearby out wélkiné Oor en route
to visit some neighbors to go out to dinner hears a
crash of sorts and also hears one young. man say there is
a car coming. This is after the fact, obser&ation, that
a boy we now know as Zach Zarder who -is sitting by or

on a snow bank with his bicycle in the street and a

P-Ap. 37
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vehicle that turned out to being occupied by three
individuals described as juveniles by the Millers in
their affidavit stop approximately a hundred feet from
the alleged point of impact and comes and confers with
Zach to see if he's injured. His response 1is clearly,
no. That is heard by the Millérs and apparently.they‘
make their own independent inquiry before they walk out
but as we know after the fact, Zach has very objective
1n3ur1es whether in the form of the fracture to his leg
that apparently requlred two surgerles and a fracture to
an arm. I don't know if his r1ght leg, left_arm,
whatever. There is. information here that Zach was in the
process or jumped f;om fhe bike before impact as opposed

to actually being struck by the vehicle. By the sounds

“heard by the Millers who are obv1ously not’ 1mmed1ate

parties by any means. to this actlon, this is an acc1dent
of sorts in the area. So the issue of h1t is not here.
Unlike many of the cases that this court has reviewed,
there is no phantom car or phantom driver. There is
no issue of contact. It was heérd and as put forth in
the police report apparently did result in property
damage. Now I would agree_with the position of the
defense, however, that eveh with property damage to the
bicycle that apparently wasn't thought of on this dark

street. There is no averment there ig lighting in the

P-Ap. 38
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area. It was winter so oresume it was cold out. The
duty under 346.67 pursuant to that is not related to
the property, aithough is duty upon causing property
damage and apparently none of that was ever reported

However that is not the issue before the court. The

issue ultimately boils down to 632.32 and the

interpretation of that statute as really directed by

this court or to this court by the Hayne dec131on that
both counsel c1ted and commented on and in the1r briefs
aad now again here in court. There's also "no dispute in
the.record that the __yg_ de01s1on was focused on the
issue of a h1t and whether that required physical
contact between vehrcles. But in answering that
question and decision the court has no problem with the
phrase h1t and run as determined -- as used in that
632.32 statute to be unambiguous and desplte the fact
that there apparently was some  dissension, if you will,
and dissent between members of the Supreme court is

also highlighted here today by the plaintiff's counsel.

;About that there is no doubt that the focus of the

court's decision in that case was the issue of a hit and
going realiy hand in hand with that is the'matter that
public policy also is factored into their decision.
There was obviously considerable discussion about that.

Logical stopping point and most particularly being a

P-Ap. 39
17



Ny oo W

o]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

breeding ground of sorts or fraudulent. There are one
car accidents and nobody —- no witnesses. Where is the
protection if you'will to the insurance company against
fraudulent claims and certainly a valid consideratién
for any court. In this case the dissimilarity is we
didn't or we don't have any issue about striking and
there's no real claim of fraud because this young man
has very objectionable or objective, I should say, not
objectidhable; objeqtive injuries. We don't have a sore
neck. We don't have'those-kind of things. And that
slightly differentiates this case from the Connecticut
and Minnesota case, Sylvestre out of Conneéticut; Lhotka
case out of Minnesota that clearly supports the positidn
of the defendant here today that there should bé no
claim or there is ne reason to grant or pay'out on the
claim for uninsured motorist where like here the driver
of the other vehicle did stop in those cases} like here
the individuals who apparently were adults had no
reportable injuries and theréfore did not ask for or
obtain identifying information.

On the flip side of that the plaintiff
here makes répresentatibn of cases that have dealt with

individuals who have also stopped but provided false

- information and therefore are unidentified drivers and

in those circumstances recovery under an uninsured

P-Ap. 40
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portion of a policy-was permittéd. And to that end we
have a situétion where there is no'case directly on
point in the State of Wisconsin that»deals with that
paftigular situation.

I am prepared to find today that clearly
there was no run under any definition pf ambiguous,
unambiguous; The car did stop. The three individuals,

we don't know if there were more in the vehicle, but

at least three individuals got out and spoke with this

young man and it is not controverted at this particular
time he told them that he was okay. Good news for the
three occupants of the vehicle, especially the driver

and they leave. They don't speed off. I have no

.reason to doubt the obéervation of Mrs. Miller énd her

assessment of this c1rcumstance and perhaps that's not
any different than what happened in Szlvestre and
Lhotka. People got‘the information and left. The

problem is, as I see it, that we do have a very young

victim, if you will, and thirteen year old certainly

capable of reason. This isn't a five year old child. I
think there is pfobably expectation of that happening
that attempt would be made to locate a parent, ail kinds
of things. What I find, however, is that the
circumstances despite these rather significant injuries,

whether it was snowing, it was cold weather, it was some
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‘kind of fear by a thirteen year old dealing with all

those adults surrounding him; fof ail-we know he wasn't
supposed to be riding his bike at night, who knows what
goes through the mind, there was an ansﬁer of no or
simply not being aware of it. There's no way to assess
what was in his mind at this particular time based on
this record. We do have a situqtion where once it was
known és argued here by Plaintiff's counsel that
apparently the family "acted" promptly. It’wés reported
to the police. There was extensive ih&estigation by the
New Berlin Police Department and even thoﬁgﬁ I asked the
question earlier, I guess I didn't mean to infer that T
think that is a crucial factor for the court's
consideration here today in construing this inéurance
statute and policy. But at least thére was an:effort, I
think, to assist Acuity and the Zarders ih'determining
identification of this vehicle that at least stopped and
made-inquiry at the scene.

In terms of public policy, I think what
I am struggling with, if you will, is the fact that I
believe there has to be coverage in the case. And not
because there was a claim but because we are dealing
with a child and because of the nature of the accident,
if you will, the damage to the bike. The answer I am

sure that the operators of the vehicle wanted to hear

P-Ap. 42
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and because of the Mendonca -~ I doﬁ't know if I am
saying that right, the case cited by plaintiff and the
position put forth in the so-called defense Bible for
insurance companies from Widiss and Thomas. I know
there ié not an itemization of exactly how many
jurisdictions have allowed for coverages in this kind of
sitﬁation. I.realize I do believe this is a case aof
first impressiqn notwithstanding the Havne vs.

Progressive Northern decision. T think we just have a

different fact situation and I don't know if the cliche
about ba& facts make bad law or good facts. make good
law, which one applies here. I am sure it depends on
the side df the aisle that the parties are on but I am
very satisfied there isn't a hint Qf-fraud here.

I think one unsettled issue is.the issue
of negligence. Unlike Lhotka wé don't have a passenger
here. We have a driver on a highway who is required to
follow the rules of the road and apparently there's no
dispute that there wasn't a light on the bicycle but
there is also averment that_the vehicle was not stayipg
in its lane of travel. So we do have that issue that
needs to be resolved one way or another. We don't have
that niée meaning couldn't possibly be neglect. That's
what counsel_are going to work out in.maybe a jury or

maybe in court, but I think there is under this fact
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scenario here, we're not opening the flood gate to
fraud. I'm not trying to legislate. Maybe there needs

to be some legislation dealing with the obligations to

the operator of a vehicle when a child is involved or

maybe not. Maybe common sense is supposed to take care
of that and’ maybe common sense should dlctate that. The
parents were contacted by Millers who have no |
obligation here but we have got kids looking after

kids. We are follow1ng the assessment that it was three
juveniles who involved -- presumably involved,

Presumably newly licensed driver or with maybe limited
experience in terms of the rules of the road in terms of
something beyond what minimam is required ender the
statute and-elearly 346.67 imposes the minimum on.

There are certainly more things that can be done in the
situation that at leasp moral or in common sense fashion
do occur. Bet rather than getting ahead of myself or
doing something that is not within the purview of this
court, I am.confining my decisions today to very
limited facts of this case. The fact that here is the
Massachusetts or the Mendonca case that I think is
favorabie to the Plaintiff and in my assessment of the
facts of this case the Teason we have this kind of
ststute, not only keeping in mind a prohibition of fraud

to insurance companies but the purpose of that statute

22 P-Ap. 44
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is to protection of persons who are legally entitled to

Yecover damages from owners or operators of uninsured

“motor vehicles. The question -- the érgument that the

reason this court is in effect finding that this
unidentified.vehicle is 5yhonymous with uninsured is
partially or totally the fault of the plaintiff here,
the thirteen year old, but that's a hard label to stick

on someone who is thirteen and who has just suffered a

-substantial ihjury, two bones in any body or two parts

of the body and 1 don't think that that is equitable
with protectiﬂg»people in the case and so I believe for
purposes of 632.32 does trump anything else, if vyou
will, as a need for specific facts in the case and for
all those reasons'the Court will deny the motion of the
defense and suggest that we wili continue fhen with»the
scheduling order, which.means I will see you gentlemen
Friday, April 11th for final pretrial, and I assume you
are waiting the decision here today as far as medlatlon
is concerned. _ ,
MR GRADY: Actually Judge, we have put over §
all dlscovery too as well. i
THE COURT: Do you want to talk aboutva
different date then? Wevmight as well. I have time
here. I can readjust scheduling to accommodate this,

and I assume you may want to a consider appeal.

p-Ap. 45
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MR. GRADY: We are going to appeal.

THE COURT: I had a hunch no matter what I did
that's going to happen. That's very good.

MR. MENARD: Then do we need to-- °

THE COURT: Are you going to do interlocutory
heré?

-MR. GRADY: Yeah.

THE COURT: Would you know by April 11th.

MR. GRADY: I doubt it based on my experience.

THE COURT: Let me —- 1et's-canqel the April
11. How about give a date in early, mid May.

MR. GRADY: That's fine, Judge.

THE COURT: And when the,appéal is filed we
can take it off. If not, we can deal -- we just
probably hold another scheduling conference. we will

caiendar it for my tracking;purposes as final pretrial.

" Okay.

I am looking May iZth in-the afternoon. Looks
like 3:45. (Everyone agrees.)

MR. GRADY? Wiil just be a scheduling
confe;ence?

THE COURT: It is going to be tracked as
adjourned final pretrial. It sounds like if you don't
pursue appeal or méybe bx then you will have a 1ittie

more -discovery and You can tell me exactly what time
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frame you are going to need. But you won't do more
discovery unless you decide on that. We will set some
other dates. |

MR. MENARD: Thank you, Judge.

MR. GRADY: Assume to Plaintiff will draft the
order.

THE COURT: ' They prevailed.

(End of proceedings. )
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I, Karen A. Herbert, Court Reporter for
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- STATE OF WISCONSIN .- ___CIRCUIT COURT WAUKESHA COUNTY

- JAMES and GLORY ZARDER . ' , Case No.
14285 West Park Avenue _ ‘ Case'Code:.30101
New Berlin, WI 53151 Personal Injury - Auto

ZACHARY ZARDER
By Robert C. Menard
Guardian Ad Litem
14285 West Park Avenue
New Berlin, WI 53151

Plaintiffs,

Vs,

ACUITY, A MUTUAL INSURANCE COMPANY
c/o Its,Registered Agent o _
James Loiacono

2800-South Taylor Drive

Sheboygan, WI 53081

‘HUMANA INSURANCE COMPANY

¢/o Its Registered Agent o
SCS-Lawyers Incorporating Service Company
25 West Main Street °

Madison, WI 53703

Defendants.

SUMMONS

. THE STATE OF WISCONSIN
TO DEFENDANTS NAMED ABOVE:

YOUARE HEREBY NOTIFIED that the plaintiffs named above have filed a lawsuit orother
legal action against you. The -complaint, wl.lich is attached, states the nature and basis of the legal
acﬁéﬂ. o - -
| B Within forty-five (45) days of receiving this summons, you must respond with a written
. answer, as that terin is-used m Chapter 802 of the Wisconsin Statutes, to the complaint. The court

1 P-Ap. 49
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'_ mayreject or disregard an answer that does not follow the requﬁmnents of the statutes. The answer
must be sent or delivered to the court, whose address is:

Clerk of Circuit Court
Waukesha County Courthouse
515 West Moreland Boulevard
Waukesha, WI53188

and'to the law firm of Derzon & Menard, S.C., plaintiff’s attorneys, whose address is:

Attorney Robert C. Menard
- Derzon & Menard, S.C.
400 Rastmsmnqm AVP."‘I]P Snite 500

Milwaukee, Wisconsin 53202—4469

. You may have an attomey help or represent you.

If you do not prov1de a proper answer within forty-ﬁve (45) days, the court may grant |

Judgment against you for the award of money or other legal action requested in the complamt A

' Judgm(_ant may be enforced as provided by law. A judgment awarding money may become a lien

.against any real estate you own now or in the ﬁ_lftlre, and may-also. be enforced by gaﬁn’shment or

seizure of property.

Dated at Milwaukee, Wisconsin this 20% day of April, 2007,

DERZON & MENARD, S.C.
Attomeys for Plaintiffs.

B%: Robert C. Menard
" State Bar No. 101012866

POST QFFICE ADDRESS:
400 East Wisconsin Avenue
Suite 500

-Milwaukee, WI 53202

(414) 276-2100

P-Ap.
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STATE OF WISCONSIN -

CIRCUIT COURT . WAUKESHA COUNTY

JAMES ZARDER,
“GLORY ZARDRER, and
ZACHARY ZARDER,
By Robert C. Menard,
Guardian Ad Litem

Plaintiffs,

Vs.

Case No.
Case Code: 30101
Personal Injury - Auto

ACUITY, A MUTUAL INSURANCE COMPANY., , and

HUMANA INSURANCE COMPANY

Defendants.

COMPLAINT

.. NOW COME the pla.muffs by their attorneys, Derzon & Menird, S.C., by Robert C.

Menard, and as and for.a- complamt against the above—named defendants, allege and show to the

oourt as follows:

PARTIES

. 1. That the plaintiffs, James and Glory Zarder, are adult ind;ividuals' residing at 1 42'85 West

. Park Avenue, in the City of NeW_‘Berlin, County of Waukesha, State of Wisconsin, 53151, and that

atall times matetial herein are the parents and legal guardians of the minor plaintiff, ZacharyZarder.

2. That the plaintiff, Zachary Zarder, is a minor, age 15 (1/1/92) and resides at the same

Attorney Robert C. Menard.

address as his parents, James and Glory Zarder,' and he brings this action by his Guardian Ad Litem,

3. That the defendant, Acuity, A Mutual Insurance Company, is an insurance company duly
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‘organized and existing under the laws of the State of Wisconsin.
4. That the defendant, Humana InsuranceCompany, atall timesis aforeign eorperation, duly
licensed to do business in the State of Wisconsin.

FIRST CAUSE OF ACTION
UNINSURED MOTORIST CLAIM -

As and for a cause of action against the defendant, Acuity, A Mutual Insurance Company, _

the plamtlﬂ's a]lege and show to the court as follows:

~ 5. Repeat and re-allege all the allegations,_ eentained- in paragraphs 1 through# of this
.complaint as if the same weré set forfh herein. - o
_ 6. That on the 9“"da§ of December, 2005, the plamtlﬂ; Zachary Zarder, was operating his
: bicye_le-in asafe and lawful mannerin the City of New Berlin, County of W aukesha, Stete Wisconsin

“and that at the same time and place, an unidenti—ﬁ_ed vehicle was being operatedin a negligent manner

-causing the motor vehicle that he/she was operating to strike the plaintiff, Zachary Zarder 'S bxcycle :

' causmg the plaintiff, Zachary Zarder, to be severely mjured as more fully descnbed herein.

7. That the foregomg act of negligence on the part of the unidentified vehlcle was the dlrect
and proximate cause of the injuries and damages sustained by the plaintiff, Zachéry Zarder

8. "I'hat the deféendant, Acuity, A-Mutual Insurance Company, is engaged in the bueﬁless of
v.vntmg and selling motor vehJcle uninsured insurance; that pnor to the date of the accident herem,
to wit, the 9% day of December, 2005, the defendant msurance company issued its policy of i insurance
to.the plaintiffs, affording thei with uninsured motorist insurance and which policy of uninsured
‘motorist insurance, policy number C80564-5, was in full force and effect at the time of the accident;

that such policy of uninsured motorist insurance provided that said defendant insurance company

P-Ap.
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~ would payall sums incurred f‘o_r persons sustaining bodily injuries caused as a result of the.negli'gent
acts of unidentified vehicles; arid that said insurance company is a proper defendant herein. |

. 9.Thatasa result of the foregoing act ofnegligence of the unidentified vehicle, the plaiﬁtiff,

'ZacharyZarder,‘sustaingd permanent injuries to hi_s body; that he has suffered emotional distress and

“anguish of mind; that he has suffered pain and will continue to suffér pain for an indefinite time in

the future; that he was required to seek hospital and medical aid and to expend large sums of money

f ——————forsame; that he-may-be-required-to seek additional and:continued medical aid in the firture and ta
expend large sums of money foxj s@e; and.tﬁat he was unable to attend to his normal activities for
a .pe_x_iod of tir_n_e-and continues to-be unable to attend to his normal activities, all to. hJS damage, m
an amount to be determined.

SECOND CAUSE OF ACTION
BAD FATTH CLAIM

As and for Aa cause of action against the defendant, Aculty, A Mutual Insurance Company,

the plamtlﬂls' allege and show to the court as follows:

1 O Repeat and re-al]ege all the allegations coﬁtéined in j)aragrépl;é l. through-_9 of this
‘complaint as if the same were set forth herein.

11. That the defendant, Acﬁity, A Mutual Insurance Company, atall ﬁmes mateﬁal hereto,
had a duty to act in good faith as to all aspects of its dealing with plaintiffs in regard to the pohcyv

of uninsured motorist coverage, including i its investi gation mto whether plamtlffs claimis covered

under the policy.

12. That the defendant, Acuity, A Mutual Insurance Company, did not have a reasonable

basis for denying paymént of coverage afforded under the policy and its denial was with knowledge
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orreckless disregard of fhe lack of a reasonable basis to deny the plaintiffs’ claim, and therefore the

denial was made in bad faith.

13. That as a direct and proximate result of the dgfegﬂant, Acuity, A Mutual Insurance

Company’s bad faith, the plaintiffs have sustained emotional distress, inconvenience, incurred

attorneys’ fees and other costs of litigation and will continue to do so for an indefinite time into the

future.

 THIRD.CAUSEOFACTION
SUBRGGATION CLAIM:

_ 14. Repeat and re-allege all the. allegations contained in paragtaphs 1 through 13 of tﬁis
complaint as if the same were set forth herein.- B _

15. That the defendarit, Humana Insurance Company, to thebest of the ﬁlaintiﬁ's’ knowledge,

information and belief, have paid medical expense benefits or will pay medical expense bcneﬁts in

the ﬁl_fure on behalf of plaintiff, Zachary Zardér, resultmg from the injuries he sustained in the hit

and run accident onDécember 9, 2005. That the defendant, Humana Insurance Company, may hgve_,

subrogation rights against the defendant, Acuity, A Mufual Insurance Company, which the plaintiffs .

réquest be determined in this action pursuant to Wis. Stats. §803.03(2).

16, That in the event the defendant, Humana Insurance Company, fails, refuses or neglects

to assert their subrogation rights in a timely fashion in this action, the i)laintiﬂ's requést the Court to.

-dismiss with prejudice any subrogation claim of the defendant, Humana FInsurance Company, and

allow plaintiffs to fecover that portion of any claim which may have been subject to subrogation. -

FOURTH CAUSE OF ACTION
LOSS OF CONSORTIUM CLAIM

~+ As.and for a cause of abtion against the defendant, Acuity, A Mutual Insurance Company,

4
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the plaintiffs, James and Glory Zarder, allege and show to the court as follows: .
17. Repeat and reallege all the allegations contained in paragraphs 1 through 16 of this
conrplaizit as if the same is set forth herein.
. 18. That as a direct and proximate result of the alleged incident, the plaintiffs, James and

" Glory Zarder, were obliged and will continue to be obliged to'expend moies for the medical care

- and attenuon for the plaintiff, Zachary Zarder, their son, and will further suffer the loss of somety

. and compamonshlp of the plaintiff, Zachary Zarder, their son, all to their damage in an amount to

k be determined.

WHEREFORE the plaintiffs, James, Glory and Zachary Zarder, demand judgment against
the defendant, Acurty, A Mu_tual Insurance Company and Humana Insurance Company, as follows:

1..On behalf of the plaintiffs, on the First Cause of Action, an amount to be determined;

2. On behalf of the plaintiffs, on the Second Cause of Action, an amount to be determined; v

3. On behalf of the plaintiffs, on the Third Caus¢-of Action, for én order ,de'termining the

subrogation claims

&dﬁthndam,Humanalnsuram&Compan%uraccordancestwnsm_* t

4, Alternativély, f(;r -an order dismissing with r)rejudice the subrogatir)n rights of the -
. dcfertd-aint, Hum_aﬂalnsurancé Comipany, .shouic} they fail, refuse orneglectto assert their subrogatiorl : |
rights in é timely fashion in this action. |

5.‘On. behalf of the plaintiffs, James and Glory Zarder, on the Fourth Cause of Acﬁom an

amount to be determined;

6. Plaintiffs’ costs, disbursements and attorney'’s fees associated with this action; and

7. For such other relief as may be just and equitable,

P-Ap. 55




Q

.

Dated at Milwaukee, Wisconsin this 20% day of April, 2007.

DERZON & MENARD, S.C.
Attorneys for Plaintiffs

- By: Robert C. Menarg/
State Bar No. 01012866

POST OFFICE ADDRESS:

400 Bast Wisconsin Avenue, #500
Milwaukee, WI 53202 .

(414) 276-2100
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April 4, 2007

Regardihg: Zachary Zarder

DOB: 01/01/1992

DOL -~ . .12/09/2005 . . . oL

Diagnosis#1: Pedestrian vs. Automobile
Diagnosis #2: Right Distal Radius Fracture -

Diagnosis #3:  Left Distal Femur Intraarticular Fracture

- Zachary is a 14 year old male who was struck by a car while ridi'hg his bike on December 9,

2005. He sustained a right forearm fracture as well as a left distal femur fracture. His right
radius fracture was treated with a short arm cast and this resolved unéventfully. He also hada.
left distal fémoral fracture which extended into his knee joint.. Heunderwent a diagnostic -
atthroscopy of his lefi-kmée under genéral anéstliesiawhich was doné on December 28, 2005.
He was then placed into a long leg-cast. for treatment of his left distal fémur fracture. His femur
fracture healed but he had persisterit loss of range-of motion of his left knee. He required a _
second operative procedure on May 26, 2006 for removal 6fa bony prominence on the distal
aspect of his left-femur which was a direct result of the healing of his original femur fracture,
_Zachary continued to be on activity restrictions until Augnst 28, 2006. He has done extensive
physical therapy to try to regain all of his left kiee range of motion and strength. '

Athis imost recent visit on March 15, 2007 he reported some knee pain at the extreme of knce
flexion but did not have any significant limitations on his ability to do activities, His femur
fracture lias healed well without any evidence of long term deformity. I have released him to
do all activities without any limitations. He should not require any further follow up with me.

-...In summary, Zachary Zarder did-have a proloniged recovery period from his left distal femur

fracture and continues to have some mild left knee pain with certain activities. He will likely
have permanent mild loss of range of motion of his left knee. T don’t think this will result in
any significant limitations in his activities of daily living, vocational activities, school or work.
This may cause some mild limitations of high level sports and other activities that require

' maximal knee range-of motion. . } am not recommending.any other treatment and don’t

anticipate the need for further medical therapy. He is unlikely to require any type of bracing or

- other assisted devices for ac_t-ivi'ty. He is also unlikely to have any growth related abnermalities

-related to these injuries. He is unlikely to develop arthritis due to his injuries. The injuries and
limitations stated above are direct results of the injuries sustained on December 9, 2005. All of
these statements are within a reasonable degree of medical certainty.

1 o~ D,

JPediatric Orthgpaedic Surgery
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_ STATE OF WISCONSIN

CIRCUIT COURT _ WAUKESHA COUNTY

JAMES ZARDER, GLORY ZARDER, and
ZARCHARY ZARDER, By Robert C. Menard,

COPY
Guardian Ad Litem,
"1

Plaintiffs,

1
1

URL "'
V.

Clse No. 07 CV 1146
ACUITY, AMUTUAL INSURANCE

OISTAI WA T
LoD LiADYHa 40 %8310

t =L
COMPANY, and HUMANA INSURANGE: ; - : \ =
- . COMPANY, JKESHA LY j 1
Defendants. -
- .ig. .
- . . " m -
ANSWER AND AFFIRMATIVE DEFENSES

NOW COMES the Defendant, Acuity, A Mutual Insurance Company, by its

attorneys, Grady, Hayes & Neary, LLC, and as and for an Answer to the Compléint
responds as follows: -

_ 1. That the plaintiffs, James and Glory Zarder, are adult individuals residing
at 14285 West Park Avenue, in the City of New Berlin, County of Waukesha, State of
Wiseonsin, 53151, and:that. at all times-m

. hat, ¢ - material “herein -are the parents and. legal
guardians of the minor plaintiff, Zachary Zarder. '
In answer to paragraph 1 of the Complaint, admit.

2. That the plaintiff, Zachary Zarder, is a minor, age 15 (1/1/92) and resides
at the same address as his parents, James and Glory Zarder, and he brings this action

by his Guardian Ad Litem, Attorney Robert C. Menard.
In answer to paragraph 2 of the Complaint, admit.

3. That the defendant, Acuity, A Mutual Insurance Company; is an insurance
company duly organized and existing under the laws of the State of Wisconsin.
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In answer to paragraph 3 of the Complaint, admit.

4. That the defendant, Humana Insurance Company, at all times is a foreign
corporation, duly licensed to do business in the State of Wisconsin.

In answer to paragraph 4 of the Complaint, admit.

ANSWERING FIRST CAUSE OF ACTION
UNINSURED MOTORIST CLAIM

5. Repeat and re-allege all the allegations contained in paragraphs 1 through
4 of this complalnt as’ lf the same were set forth herein.

In answer to‘ paragraph 5 of the Co‘mp‘lamt, re‘all-ege and i‘néorpqr'a’-te herein - -

by reference as though fully set forth all responses to paragraphs 1 th}ough 4 of

the'Complaint.

6. That on the 9th day of December, 2005, the plaintiff, Zachary Zarder, was
operating his bicycle in a safe and lawful manner in the City of New Berlin, County of
Waukesha, State Wisconsin and that at the same time and place, an unidentified
vehicle was ‘being operated. in‘a negligent manner causing the motor vehicle that he/she
was operating to strike the plaintiff, Zachary Zarder's bicycle, causing the plamtlff
Zachary Zarder, to be severely injured as more fully described herein.

In.answer to paragraph 6 of the Gomplaint, deny knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein.

7. . That the foregoing act of negligencé on the part of the unidentified vehicle
was the direct and proximate cause of the injuries and damages sustained by the
plaintiff, Zachary Zarder.. ‘ |

In answer to paragraph 7 of the Complaint, deny knowledge or information

sufficient to form a belief as to the truth of the allegations _containéd therein.

8. That the defendant, Acuity, A Mutual Insurance Company, is engaged in

the business of writing and selling motor vehicle uninsured insurance; that prior to the
date of the accident herein, to wit, the 9th day of December, 2005, the defendant
insurance company issued its policy of insurance to the plaintiffs, affording them with
uninsured motorist insurance and which policy of uninsured motorist insurance, policy
number C80564-5, was in full force and effect at the time of the accident; that such
policy of uninsured motorist insurance provided that said defendant insurance company
would pay all sums incurred for persons sustaining bodily injuries caused as a result of
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the negligent acts of unidentified vehicles; and that said inéura’nce company is a proper
defendant herein.” —

In answer to. paragraph 8 of the Complaint, adrﬁit that Defendant, Acuity, A
Mutual Insurance Company, issued a poliéy of insurance that was in full force
and effect at the time of the alleged accident;‘ fﬁrther answering said paragraph,
affirmatively ailege .that said policy of ins_urance is subject to all of its terms,

conditions, limitations, defihitions, and exclusions; further -answering said

“paragraph, deny-that under the circumstances of this case the p"dlicy‘ l-ri‘-quesflon*: :
_provides uninsured. motorist insurance coverage benefits since the vehicle that

allegedly struck the Plaintiff, Zachary Zarder, did not constitute a “hit and run”

vehicle under the law; further answering said paragraph, deny all remaining
allegations contained therein.

9. That as a result of the foregoing act of negligence of the unidentified
vehlcle the plaintiff, Zachary Zarder, sustained permanent injuriesto his body; that he
has suffered- emotional distress and anguish of mind; that he has suffered pain and will
continue to suffer pain. for an indefinite time in the future; that he was required to seek
hospital and medical aid and to expend large sums of money for same; that he may be

required to seek additional and continued medical aid in the future and to expend large

sums of money for same; and that he was unable to attend to his normal activities for a
period- of time and continues to be unable to attend to_his normal activities, all to hIS

" damage, in an amount to be determmed

‘In answer to paragraph 9 of the Complaint, deny.

ANSWERING SECOND CAUSE OF ACTION
BAD FAITH CLAIM

10. Repeat and-re-alle'ge all the allegations contained in paragraphs 1 through
9 of this complaint as if the same were set forth_ herein.

In answer to paragraph 10 of the Complaint, reallege and incorporate

hérein by reference as though fully set forth all responses to paragraphs 1

through 9 of the Complaint.
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11.  That the defendant, Acuity, A Mutual Insurance Company, at all times
material hereto, had a duty to act in good faith as to all aspects of its dealing with
plaintiffs in regard to the policy of uninsured motorist. coverage, including its
investigation into whether plaintiffs * claim is covered under the policy.

In answer to paragraph 11 -of_ the Complaint, admit,

12, That the défendant, Acuity, A Mutual Insurance Company, did not have a
reasonable basis for denying payment of coverage - afforded under the policy and its
denial was with knowledge or reckless disregard of the lack of a reasonable basis to
deny the plaintiffs' claim, and therefore the denial was made in bad faith.

In anéwer to paragraph 12 of the Co_mplain-t, deny.

13.  That as a direct and proximate result of the defendant, Acuity, A Mutual

Insurance Company's bad. faith, the plaintiffs have sustained emotional distress,
inconvenience, incurred attorneys' fees and other costs of litigation and will continue to
do so for an indefinite time into the future. '

In answer to paragraph 13 of the Complaint, deny.

ANSWERING THIRD CAUSE OF ACTION
SUBROGATION CLAIM

14. Repeat and re-allége all the allegations contained in paragraphs 1 through
13 of this complaint as if the same were set forth herein.

In answer to -paragraph 14 of the Complaint, reallege and incorporate

herein by reference as though fully set fb&h all responses to paragraphs 1
through 13 of the Complaint.

15.  That the defendant, Humana Insurance” Company, to the best of the
plaintiffs * knowledge, information and belief, have paid medical expense benefits or will
pay medical expense benefits in the future on behalf of plaintiff, Zachary Zarder,
resulting from the injuries he sustained in the hit and run accident on December 9,
2005. That the defendant, Humana Insurance Company, may have subrogation rights
- against the defendant, Acuity, A Mutual Insurance Company, which the plaintiffs request
be determined in this action pursuant to Wis. Stats. §803.03(2).

In answer to paragraph 15 of the Complaint, deny knowledge or information

sufficient to form a belief as to the truth of allégations contained therein.
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16. That in the event the defendant, Humana Insurance Company, fails,

refuses or neglects to assert their subrogation rights in a timely fashion in this action,
the plaintiffs request-the Court to dismiss with prejudice any subrogation claim of the
defendant, Humana Insurance Company, and allow plaintiffs to recover that portion of
any claim which may have been subject to subrogation. ‘ '

In answer to paragraph 16 of the Complaint, deny knowledge or information
sufficient to form a belief as to the truth of the-allegations contained therein.

ANSWERING FOURTH CAUSE OF ACTION
LOSS OF CONSORTIUM CLAIM

17. = Repeat and-reallege all-the a‘llegatiohs ‘contained in p'a'ragifa'ﬁhé'-wfr-through*: -

16 of this complaint as if the same is set forth herein.

In answer to paragraph 17 of the Complaint, reallege and incorporate

“herein by reference as though fully set forth all responses to paragraphs 1

through 16 of the Complaint.

18. ° That as a direct'and proximate reéult_of the alleged incident, the -plaintiffs,

“James and Glory Zarder, were obliged and will continue to be obliged to expend monies

for the medical care and attention for the plaintiff, Zachary Zarder, their son, and will
further suffer the loss of society and companionship of the plaintiff, Zachary Zarder, their
son, all to their damage in an amount to be determined.

In answer to paragraph 18 of the Complaint, deny“knowledge or fnformat_i'on
sufficient to form a belief as to the truth of the allegations contained therei_h.

| AFFIRMATIVE DEFENSES |

NOW COMES the Defendant, Acuity, A Mutual Insurance €ompany, by its
attorneys, Grady, Hayes & Neary, LLC, and as and for Affirmative Defenses to the
Complaint, allege as folldws: |

1. As and for a first affirmative defense, ailege that any injuries or damages

allegedly sustained by the Plaintiffs were solely and proximately caused and contributed
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to by the Plaintiffs’ own contributory negligence. The nature of s'uch»neglig'ence needs to
be further ascertained and specified following discovery proceedings.

2. As and for a second affirmative defense, allege that any damages
allegedly sustained by the Plaintiffs were solely and proximately caused and contributed

by the negligence of third parties.

3. As and for a third affirmative defense, allege that any acts or omissions on

the part ef this answering Defendanft efe relieved and excused by the superceding and
intervening acts and 'omissioné of other individuals and/or entities.
| 4. As and for a fourth affimative defense allege upon mformatlon and belief
that the Plaintiffs may have failed to mltlgate their damages

5. As and for a fifth affirmative defense, allege upon-infn::')rmation and belief
that the Plaintiffs’ Complaint fails-to state a claim upon which relief can be granted as to

this answering Defendant.

6. As and for a sixth afﬁrmativ_e defense, allege upon information and belief.

that the Plaintiffs may have received benefits pursuant to a policy or plan of health or
medical insurance and that, to the extent of any pay;nents so made, such insurers or
'groups are subr_ogeted and necessary parties hereto.

7. As and for a seventh affirmative defense, allege upon information and
belief that the Court may lack personal jurisdiction over the Defendants due to
insufficiencies in the service pf process.

8. As and for an eighth affirmative defense, affi rmatlvely allege that the

insurance policy in question does not provide uninsured motorist insurance coverage
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benefits to -the Plaintiffs under the ci.rcumstances of this case since the vehicle in
question do'es.-not constitute a “hit and run” vehicle under the law.

WHEREFORE, the Defendant, Acuity, A Mutual Insurance Company, demands
judgment as follows: _

A. Fora dismissal of the Complaint on the merits;

B. For a declaratory judgment from the Court that the policy of insurance

._ lssued by Defendant Acuity, A Mutual Insurance Company, does not

provide uninsured motorist coverage benefits to the Plaintiffs eince the |

vehicle in question does not constitute a “hit and run” vehicle under the

law; -

C. ' For en award of costs, disbursements and attorneys’ fees incurred in 'fhe
defense of this IawSuit; ‘and

D. - For suvch other rel_ief as the Court deems just and appropriate.

Dated at Waukesha, Wisconsin this 30" day of April, 2007.

GRADY, HAYES & NEARY, LLC
Attorneys for Defendants

By: Q’ ‘\'\‘

Lance S. Grady
State Bar No. 1012521

P.O. ADDRESS: _
N14 W23777 Stone Ridge Drive
Suite 200

Waukesha, WI 53188

(262) 347-2001

(262) 347-2205 fax
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-~ STATE OF WISCONSIN

N

CIRCUITCOURT - WAUKESHA COUNTY

JAMES ZARDER GLORY ZARDER, and
ZACHARY ZARDER, By Robert C. Menard,

NI 30 Wy

gt 7"’.‘.""“,‘ BT

Guardlan Ad Litem,
Plalntrffs,'
v. ~ Case No. 07 CV 1146
- ACUITY, AMUTUAL INSURANCE :
COMPANY, and HUMANA INSURANCE &
_ COMPANY : . E o
S o=
Defendants. =2
- s A
_=E B v
- NOTICE OF MOTION AND MOTION. . S
3

FOR DECLARATORY JUDGMENT‘

TO: | A»l_l Counsel of Record
| PLEASE TAKE NOTICE that the Deéfendant, ACUIW A Mutual lnsurance
Company, by |ts attorneys, Grady, Hayes & Neary, LLC, wrll move that branch of the
Circuit Court of Waukesha County presrded over by the Honorable Kathryn W. Fosterin |
her courtroom in the Waukesha County Courthouse, in the City of Waukesha County of
Waukesha State of Wsconsm on the 17th day of March 2008 at 10:00 a. m or as
.’ 'soon thereafter as counsel can be heard for an Order declanng the absence of

uninsured motorist - coverage to the Plaintiffs, pur_suant to Wisconsin's Declaratory

Judgments Act and applicable law.
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This motion is based upon the papers and pleadings filed herein, as Well as-the
. attached Brief in Support of Motion for Declaratory Judgment, Aﬁ” davit of Sandra Mlller-

_ Affidavit of Edward Mrller Affi davit of Jeffrey Kuehland Affi davrt of Daniel K Mlller

Dated at Waukesha Wisconsin this_~ // 7% _ /1" " dayof January, 2008.

GRAD_Y; HAYES. & NE'ARY, LILC
Attorneys for Defendant,
ACUITY, A Mutual Insurance
Company

By: ®
Lance S. Grady
S__t_ate Bar No. 1012521
- Daniel K. Miller _
State Bar No. 1041473

P.O. ADDRESS

- N14W23777 Stone erge Dnve
~ Suite 200 _

Waukesha W1 53188

(262) 347-2001 -

(262) 347-2205 fax
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COMPANY

o

- 'STATE OF WISCONSIN - _,CIIRCU-IT'COURT . - WAUKESHA COUNTY

©- JAMES ZARDER GLORY ZARDER, and
. ZACHARY ZARDER By Robert C. Menard,
- Guardian Ad. Litem,

o Ft’laintiffs_',

v I . CaseNo.07CV 1148

ACUITY, A MUTUAL INSURANCE
COMPANY, and HUMANA INSURANCE

Defendants. -

BRIEF IN SUPPORT OF MOTION FOR DECLARATORY JUDGMENT £, 23

2l

NOW COMES the -Defend-aht ACUIW A Mutual Insurarrce Company, by its
attorneys Grady, Hayes & Neary, LLC, and as and for rts Brief i in: Support of Motron for
Declaratory Judgment states as fotlows

INTRODUCTION

The _a,bove—capt]oned action arises out of a Decenr_ber- 9, 2005, motor vehicle
accideht involving -the Plairttiff, Zachary Zarder. The Plaintiffs allege causes of action
against the Deféndant, ACUITY, a Mutual Insurance é_omp_ariy (‘.:ACUITY”) for
uninsured ro'otorists benefits and bad faith.? |

ACUITY by its attorneys respectfully subrmts that a declaratory order i is proper

in the above- captroned action, denyrng insurance coverage for the Plaintiffs’ claims. As

' The Plaintiffs, James and Glory Zarder the parents of Zachary Zarder, are also seeking a loss of
consortium clarm agalnst ACUITY.
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grounds ACUlTY Submits that the facts and crrcumstances grvrng nse to the above-

_captloned actlon do not evrdence a hrt-and -run accrdent as that phase is understood'

under the policy of insurahce appllcable to this matter and Wisconsin’ law.
.EACTS
A. The A-ccid-ent.

The Plarntlffs James and Glory Zarder resrde at 14285 West Park Avenue New

' -Berlrn Waukesha. See Complarnt at {] 1. Their-son, Zachary Zarder (“Zarder") resrdes- -

at the same address Id at2.
Regardmg the alleged accident, the Complamt claims:

That on the 9"‘ day of December, 2005 the plalntlff Zachary Zarder, was
- operating his bieycle in a safe and lawful manner in the City of New Berlin,

- County of Waukesha, State of Wisconsin and that at the same time and

Pplace, an unidentified vehicle was being operated in a negligent manner

causing the motor vehicle that he/she was operating tostrike the plaintiff,

-Zachary Zarder's bicycle, causing the .plaintiff, Zachary Zarder, to be

severely injured as-more fully descnbed herein. -

’ See Complalnt at {/6.

At the trme of the alleged incident, Edward Mlller and his wife, Sandra, were

walkrng outsrde of their residence, which is located in the 2000 block of South East

_ Lane in New Berlm See Affidavit of Edward Miller at 1]1} 1-3 and AfF davit of Sandra

Miller at 1] 1-2, 4, 7. While walklng wrth her husband, SandraMrller heard a youn_g .
male voice state that “a car is coming.”™ See Aff. of S. Miller at '1] 4. After hearlng the -

-statement Sandra Mrller observed a vehicle dnvmg eastlnortheast on South East Lane

and, thereafter heard a crash of metal. /d. at 15 The vehicle drd not appear to be

» travelmg fast or recklessly. Id..at 1] 6.
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Within seconds after heanng the crash Sandra Miller and her husband arrlved at

_ the area where the sound occurred ld. at 1 7 There the Millers observed Zarder sitting -

ona snow bank near the rnallbox at_ the end of the dnyeway at 2000 South Eas_t Lane.
©Id.at1 7. Seealso Aff, of E. Miller af 6. |

As ‘the Millers reached the spot. where Zarder was seated, they observed the

- unldentn“ ed vehlcle stop approxrmately one hundred feet north/northeast of the

'dnveway Id at 1] 8. See also Aff. of E Mrller at ] 7. The occupants of. the unrdentrf ed

vehlcle exlted the vehlcle walked- towards Zarder and questloned Zarder concernmg hlS'

' well—belng ld, at fo: The occupants of the umdentn‘" ed vehlcle asked Zarder if he was.

okay to whlch Zarder responded yes. Id at 1[ 10 See also Aff of E. Mlller at 9 11.

. After Zarder assured the occupants of the unrdentn“ ed vehrcle that he was okay,'

the occupants returned to the vehicle and drove away Ild atq 12 See also Aff. of E.

'Mrller at i 12. The umdentrt’ ed vehlcle did not ﬂee the scene. ld

: L|ke the occupants of the unldentlf ed vehlcle Sandra Miller, too, asked Zarder rf,

he was hurt Zarder responded in the negatrve assunng Mlller that he was unlnjured ld

" at‘ﬂ13

Sandra Miller also inquired whether the unidentified vehicle hit Zarder. Id. at 14.

Zarder informed Miller that the unidentiﬁed vehicle did not hit him and, rather, hit his
bike. According to Zarder, he jumped off of his blcycle before the unldentlf’ ed vehicle hit
~ the bike. /d. After Zarder agarn assured Miller that he was uninjured, Miller and her

husband continued to their neighbors’ home. /d. at § 15, 18. See also Aff. of E. Miller at

1 14.
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Accrdent report materials from New Berlin Pohce Department consrstent with the

: observatlons by the Mlllers note, in the Accrdent Report's “Narratrve sectlon that

~ UNKNOWN DRIVER OF VEH. # 1 CHECKED ON BICYCLIST WHO
ADVISED THAT HE WAS NOT INJURED.

Affi davit of Jeffrey Kuehl, Exh. A. Additional lnformatlon detalled in the same report

reveals that Zachary Zarder cont” rmed the occupants of the vehlcle lmmedtately
checked on his wellbelng[,]” and Zarder “told the occupants of the .vehlcle that he was

: 'not injured and that they could leave.” Id. -For these reasons; the New Berlin -Police

Depaltment did not rnvestlgate the Deoember 9 2005 accrdent as a hit-and-run .

_ accrdent Id at 1]5
B. The ACUITY Policy. D o -
- ACUITY issued a policy of insurance to the'Plaintiffs ‘James and Glory Zarder,

with a pollcy term of August 15 2005 to August 15, 2006 (the “ACUITY Policy”). See

Affidavit of Damel K. Mlller Exh. B The ACUITY Pollcy contarns requrrements relatlng_

.to the provision of unmsured motorists coverage Specrf cally, the ACUITY Policy

provrdes that

_SECTION Il — UNINSURED MOTORISTS AND UNDERINSURED
MOTORISTS .o

P'ART H- UNINSURED MOTO’RISTS

We will pay damages for bodrly injury which an insured person is legally

~ entitled to- recover from the -owner or operator of ‘an .uninsured motor
.vehicle. Bodily injury must be sustained by an insured person and
‘must be caused by accident and result from the ownershlp, marntenance
or use of the uninsured motor vehicle...

Id., Exh. B a_t Page 19 of 24 (emp‘hasis in original). '
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Under its- Uhin_éured Motorists part, the ACUITY Policy_ cohtains a detailed

definition of “uninsured motor vehicle.” “Uninsured motor vehicle” includes various

catégories of veh'iclé.,.including “_hit-énd—run" vehicles. In this regard, the ACUli’Y Policy

. étates_- that:.

As used in this Section:

* k. -

2. “Uninsured motor vehicle” means a land miotor vehicle or trailer

which is: -

* k- &

¢. A hit-and-run vehicle whose operator or swner i$ unknown
and which strikes: ‘ '

(1)  Youorarelative; -

(2)  Avehicle which you or a relative are occupying:
(3) - Yourinsured car; or _ '

(4)  Another vehicle which, in turn, hits: _

(@)  You or any relative;

(b) A vehicle which you or any relative are = -
“occupying”; or o '

(¢ Your insured car....

/d., Exh. B ét'Page 19-of 24 and 20 of 24 (emp‘hasis in original).

ARGUMENT

The'above-capti'oned action was commenced with the filing of the Summons and

.-Complaint.on or about April 23, 2007. See Compl—a.int.- Aga{inst ACUITY, the Plaintiffs

_allege two :principal claims; an uninsured motorist claim and a bad faith claim. With

respect to the uninsured motorist claim, the Plaintiffs allege that:

[Tlhe defendant, Acuity, A Mutual Insurance Company, is eéngaged in the

business of writing and selling motor vehicle uninsured insurance; that
prior to the date of the accident herein, to wit, the 9™ day of December,
2005, the defendant insurance company issued its policy of insurance to
the plaintiffs, affording them with uninsured motorist insurance and which
policy of-uninsured motorist insurance, policy number C80564-5, was in.

5
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full force and effect at the time of the accident; that such policy of
uninsured motorist “insurance provided that said defendant insurance
company would pay all sums incurred for persons sustaining bodily
injuries caused as a result:of the negligent acts of unidentified vehicles;
and that said insurance company.is a proper defendant hereiri. '

Id. at §] 8. With respect to the bad faith claim, the P_lairi'tiffs a"ege that:
lTJh_e defendant, ‘Acuity, A Mdfual Inéurance. Company, did. not have a
. reasonable basis for denying payment of coverage afforded under the .
policy ‘and its. denial was with knowledge or reckless disregard of the lack

. of a reasonable basis to deny the plaintiffs’ claim,-and therefore the denial
was-made in-bad faith. - :

Id. at 7 12.

- ACU_ITY reépectfully su'bfnits_ that a declaratory ‘order is warranted, finding no

insurance coverage for--the Plaintiffs under the ACUITY Policy. ..Spéciﬁcal'ly, the.

-u'nidenﬁﬁe-c_i Véhiclg--im}glvé.ci in the December 9, 20'-0.5' incident is not an “uninsured
motor véhicle" l_m'de,r_- the ACUITY Péliby, gilve-n fhat th’e December 9 in_cideﬁt was not a
_hit-:and-'r.un accident. | - |
L.~ DECLARATORY JUDGMENT STANDARDS.

' .\Msé:onsi'n's_ Uniform Declaratory Judgments A&t- is an app.ropriate vehicle for use
- in resolving the insurance coverage issues presented by -thi-s motion. See Wis. Stat_.- §
806.045-Séction 806.04 provides réliéf_- fh.at is-""p'rimarily -_anticipa’tory or pre\'/entative in
' hatprel.]"’ and our Supreme Court has endorsed an insurer:;j. use of a declaratory
judgment action ‘as one method by which the inéurer may optain a | coverég'e
'dgterm-ination. Fire Insurance Exé:—ha‘nge v. Basten, 202 Wfs. éd 74, 85-90, 549 N.._W.>2d
69(_) _(1996) (quoting Lister v. Board of Regénts, 72 Wis. 2d 282, 307_‘, é40'N.W.-2d 610

(1976)):
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Section 806.04 “gives a court power to define the nghts -and legal relatlonshlp of
) partnes who are arguably affected by a wrltrng in the nature of a contract.” Loy v.
"Bundeison 107 Wis. 2d ,400, 407, 320 NW2d '175- (1982) For this reason, the

constructlon of insurance pohmes “fall within the express ‘ambit of the statute.” Id 2

Loy v Bunderson is the leadlng case in Wsconsm concerning declaratory'

E , Judgments 107 Ws 2d 400, 320 N.W.2d 175 (1982) “Loy emphasr_zed that a

dec_larator'y judgment is fitling when- a .controve'rsy is justi'cia-ble.." Putnam v. Time

Wame Cable of Southeastern Wis. P'ship., 2002 WI 108, 1] 41, 255 Wis. 2d 447, 649.

N.W.2d 626.
Accordlng to Loy, a controversy is Justrctable when:

» ‘(1) A contrOVersy in which -a claim' of nght is- asserted against one who

has an interest in contesting it. _
(2). The controversy must be between persons whose interests .are

adverse.
(3) The party seekmg declaratory rehef must have a legal mterest in the
. controversy—-that is to say, a legally protectible interest. :
"(4) The issue mvolved in the controversy must be - npe for jUdlClal )
determination.” : : '

Id (quoting Loy V. Bunderson 107 Wis. 2d at 410) Where all four factors are satlst" ed

the controversy is jUShClable and it is proper for a court to entertam an actlon for.

. } declaratory judgment M/IIer Brands — Mllwaukee, Inc. v. Case, 162 Wis. 2d 684, 694,

470'N:W.2d 290 (1991). - -

Here, the facts and circumstances give rise to a justiciable controversy insofar as

each of the aforementroned elements have been met First, there is a controversy ln.‘

whlch a clalm of nght is asserted against one who has an interest in contestlng it. The

2 Wsconsm both declaratory judgment and summary judgment are proper vehicles to address
" questiens of taw involving insurance coverage. See e.g., Commercial Union Midwest Ins. Co. v. Vorbeck,
- 2004 Wi App. 11,117, 269 Wis. 2d 204, 674 N.W.2d 665.

7
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~matter is presently before the Court in the'form of a Iavvsuit.- The -Plaintiﬁs filed the suit
seeking recovery under the pr‘ovisions_of an in’sora'nc'e_ eontract. ACUITY, the t?laintiffs"
. .insurance carrier? h'as an inter’est in.contestind the Plaintiffs’ claims and has joined issue
- in that rega,rd. |
Second the controversy mvolves partles whose mterests are adverse. The
: partres respectlve posrtrons are rnapposrte The Ptalntrffs are clalmlng the exrstence of a
. rlght under the terms of the i lnsurance contract whlle ACUITY clalms that the’ nght does
-'not exist. . | ‘
_ Third, ACUITY has a Iegally protectable interest in the controversy A "legally
-protectable mterest” has been def ned as a pecumary or personat lnterest directly in
lssue or jeopardy which is subject to some consequentral rehef either immediate or

prospectrve " C/ty of Jackson v. Heritage Sawngs & Loan Assn 639 S W 2d 142 (Mo.

App. E.D. 1982) (quotrng Absher v. Cooper 495 S.W. 2d 696 (Mo App. 1973)) Here

at the very Ieast the parties have conﬂrctlng financial rnterests in the deten'mnatron of

. Whether insurance coverage .is avarlable to the Plalntlffs in connectron with - the _

- ' underlymg incident.

Frnally, the issues mvolved in this actron are-ripe for judICIal determrnatron The
Court has before rt the necessary- facts to make a determrnatlon with respect to the
avallabrllty of insurance covérage. The law simply requrres that facts be suffi iciently
developed to permit a “conclusive adjudrcatron. Putnam, 2002 WI at | 44 (citations

omitted). In other words, “the facts [must] be sufficiently developed to avoid courts

entangling themselves in abstract disagreements." Miller Brands - Milwaukee v. Case,

*The Court in Jackson was interpreting the justifiable controversy requirement in the context of Mrssoun S
declaratory judgment statute, which- containg language mirroring Wisconsin's declaratory judgment

statute.

8
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162 Wis. 2d at» 694 tcitlng Lor v. Bunderson, '107 Wis. 2d at 412 414). The Cotrrt hae-
_before rt the affi davrt testlmony of two wrtnesses to the accident, as well as report |
materials produced by the mvestrgatrng polrce department all of which palnts a clear

) | prcture concernrng the December 9 2005 incident. .
ll. . NEITHER THE ACUlTY POLICY NOR WISCONSIN LAW WILL PERMIT A

"FINDING OF COVERAGE WITH RESPECT TO THE DECEMBER 9, 2005
INCIDENT BECAUSE THE DECEMBER 9 lNCIDENT WAS NOT A HIT-AND— :

RUN ACClDENT
The partles pnmary dispute lies wrth the rnterpretatron of the ACUITY Polrcys

' unlnsured motonsts provrsrons Namely, the - central issue ‘is whether this unidentified -

vehlcle rnvolved in the Deceniber 9, 2005 accident is an unrnsured motor vehlcle for .

. purposes of the ACUI'lY Policy. ln other words does the ACUITY. Policy mandate
unlnsured motonsts coverage for an alleged “hrt—and run ~accident rnvolvmg -an
unrdentrf‘ ed motor vehicle and an insured where there is no “run*?
-.A." lnsurance Contract Construction Standards

' There are well-estabhshed black—letter pnncrples” that govern the rnterpretatlon
- and constructlon of insurance polrcres Commercial Union Midwest Ins. Co. v. Vorbeck,
2004 W1 App. 11 19, 269 WIS 2d 204, 674 N W2d 665. Generally the same rules of
constructron that govern general contracts also govern the language in .insurance
pollcres Folkman v. Quamme, 2003 Wi 116, 1 12- 13 16-17, 20, 264 Wis. 2d 617, 665
N W2d 857. The goal of a court in interpreting insurance contracts "is to drscern and
glve effect to the intent of the parties.” Id. "As ‘a. general rule, the language in an-
- insurance contract ‘is given its common, ordinary meaning[.]’" Id.

B. Hit-and-Run Accidents and Wis_consin Statutes Section 632.32.
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- The Wisconsin omnib_ijs statute comments on the requirement of uninsuré}d
rhoto_rist'_beneﬁtsl Iang’uage in _ithiance contracts and states that:

(4) REQUIRED UNINSURED MOTORISTS AND MEDICAL PAYMENTS
COVERAGES. | S : .

Every policy of insurance subject to this section that insures with respect
to any motor vehicle registered or principally garaged in this state against
loss Tesulting from liability imposed by lawful bodily injury or death
suffered by any person arising out of-the ownership, maintenance or use
of a motor vehicle shall contain therein or supplemental thereto provisions
- approved by-the eefamissioner; . -« ~ — -~ - . Lo L L L

' (é)- Ur'iinsur.ec.i_‘ Motorists.

(1) For the protection of persons injured who .are ‘legally .entitled
to recover damages from owners or operators of uninsured
motor vehicles because of bodily injury, sickness or disease,
including death resulting therefrom, in limits of at least

: $25,000 per person and $50,000 per accident.

()  Inthis paragraph “uninsured motor vehicle” also includes:
(b)  An Unidentified Motor Vehicle involved in a. hit- ;
and-run accident. ' : :

Wis. Stat. § 632.32(4)-(emphasis added).*

Our -Supreme Court. “has held that- omnibus '_coverage is imputed to every .-

automobile inéurancg p_o_lic':y; reg'afdless of whether the.policy actually incorporates the -
language of the o'mni_bu_é_- sta(utel” LaCount v General Cas. Co., 2006 WI 14, 1 12'N.8, .

288 Wis. 2d 358, 709 N:W.Zd 418. Here, thdugh the -ACUITY Policy defining an

“uninsured motor vehicle” contains more detail than the omnibus statute requirement

’ governi_ng UM covérage in the same context, i't-does not expressly define what qualifies

* The provis'ionsj of motor vehicle insurance poliéies detailed in Section 632.32 apply “to every policy of .

‘ insurance issued or delivered in this state against the insureds liability for loss or damage resulting from

accident caused by any motor vehicle; whether the loss or damage is to property or to a person.” Wis.
Stats. §632.32(1): ‘ . o

10
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as a “hit-and-run” vehicle. Consequently, Wisconsin courts’ construction of the phrase

“hit-and-run” in an insurance coverage' context is instructive, given the absence of a _

definition of the same in either t_hé pbli‘cy or the omnibus statute.

Our Supreme Court has stated that “{tlhe plain meaning of *hit-and-run’ consists

"’

of two elements: ‘hit'.or stn:kin_g, and a ‘rt_m," or ﬂee'ing from .t'he-scene of an '_acc_:ident._.

Hayne v. Progressive Northern Ihs. Co., 115 Wis. 2d 68, 73-74, 339 N:W.2d 588 (1983).

- Receritly, OUr__Supreme_ Court defined “hit-and-run” in the 'fdllow.ing manner:

Pursuant ‘to Wis.. Stat."§632.32(4)(a)2.b., “hit-and-run accidents are
included- within the. statutorily ‘mandated uninsured- motor " vehicle -
coverage. A hit-and-run “occurs when three elements are satisfied: (1)
there is an unidentified motor vehicle; (2) the unidentified vehicle is -
involved in a hit; and (3) the unidentified motor vehicle ‘runs’ from the

- scene ofthe'accident. ~ - = - -

Smith v. General Casualty Insurance Company, 2000 W1 127, §1 10, 239 Wis. . 2d 646;
619 N.W.2d 882 (citing Theis v. Midwest Sec. Ins. Co., 2000 WI 15, ] 14-16, 232 Wis.
2d 749, 606 N:W.2d 162).° "

Wisconsin case law is replete with cc_)mmentary concerning the “hit” cdinbonent

- of the hit-and-run analysis in an inéurance-cover—age context. However, Wisconsin
-courts ‘have. commented less specifically on what constitutes a “run” in the same

. cohtex’t. .

The clearest 'deélaration of what constitutes the “run” component of “hit-and-run”

~ was made by our Supréme Court in evaluating whether physical contact is required to

constitute a “hit-and-run” accident. Hayne v. Progressive Northem:Ins. Co., 115 Wis. 2d

s The Smith v. General Casualty Insurance Company court anélyzed prior Wisconsin' “hit-and-run”

-decisions and divided the decisions into two categories. The first category of cases involved *miss-and-

run” incidents, and the second category of cases involved “flying objects or auto parts[:]"ld. at fj14. See
e.g., Hayne, Amidzich v. Charter Oak Fire Ins. Co., 44 Wis. 2d 45, 170 N.W.2d 813 (1969), and Wegner
v. Herjtage Mutual Ins. Co.; 173 Wis. 2d 11 8, 496 N.w.2d 140 (Ct. App. 1992)(miss-and-run); see also
Theis and Dehnel v. State Farm Mutual Auto. Ins. Co., 231 Wis. 2d 14, 604 N.W.2d 575 (Ct: App.
1999)(flying objects /-auto parts). ' o
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68, 339 N.W.2d 588°(1983).. E\raluating statutory language mirroring that applicable to.
the present circumstances, our Supreme Court looked to dictionary defi nrtlons in

' concludmg that said statutory language i is unamblguous Id. at 72-74. The definitions of

“hit-and-run” in the words our Supreme Court, clearly lndrcate that the plain meanmg of

‘hit-and-run’ consrsts of two elements a ‘hrt or stnkrng, and a run or ﬂeerng from the

.scene of an accrdent" Id. at 73-74 (emphasrs added)
When construing statutes "[c]ommon and approved usage of words in a statute
may be establrshed by defi nrtrons contained -in a recognrzed drctronary Kellasch v. .

Adamany, 104 Wrs 2d 552, 563, 313:N.W.2d 47 (1 981) (citation omltted) Expanding on_

our Supreme Court’s second element of the “hrt-and -run” def' nition, a reference to
Websters 1l New College Drctronary r_eveals the followrng. deﬁnrtrons for “ﬂee - to run.

away; to pass swiftly away; and, to run away from, e.g., “flee an accidenit scene_."’ See

Webster's It New College Di_ctionary 427 '(1995) (emphasis in original). Similarly,

Drctronary com details the following det‘ nrtrons for “ﬂee to run away, as from danger or

pursuers; take ﬂrght” "to move swrftly, fly, speed" and, "to run away from (a place

person, .  etc.).” See’ Drctronary com Unabndged _ (v1.1) _at

http_:/l_dictionary.referenc'e.com/browse/ﬂee. '

_Based on the facts of record,. the ‘circumstances givin'g' rise to the above-

captroned action do not constitute a “hit-and-run” accident. The" occupants of the '

. ~unrdentrﬁed vehicle drd not run away from the incident, as from trouble or danger, nor -

did the occupants pass swrftly or speed from. the scene. According to the witnesses on

 scene, the unidentified vehicle did not appear to flee the scene. Rather the occupants

" - of the unidentified vehicle- stopped and inquired as to Zachary Zarder's condition and
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-' well-being following the collision between the unidentit" ed vehicle and Zarder’s bicycle.
-Moreover glven the manner.in whlch the occupants of the vehlcle questloned Zarder to
- gauge the state of his health, the mcrdent was never investigated as a hit-and-fun -
acc-ldent by New Berlin authorities. - | | | . |
| Even if commonly accepted def nltlons are not enough to convince the Court that
B the sntuatlon at. hand does. not constltute a “hit-and-run” accrdent authonty outs;de
B Wsconsm is lnstructlve in this regard For example a Washlngton appellate court
considered the issue of whether to award underlnsured motonst benef ts to a dnver
involved in an alleged hlt—and -run acmdent where the partles to the accrdent exchangedl
no lnformatlon other than to rnqu:re whether the other driver was lnjured See State
.Fa[m V. Seaman 96 Wn App 629 980 P2d 288 (Wash App ‘D.V. 1999) There the
'clalmants vehlcle was rear-ended by another vehlcle whlle makmg a legal left hand
turn Id. at 631. Both the clalmant and the driver of the other vehicle pulled over to
lnspect the presence of damage, if any, to the vehlcles Id. Flndlng no damage to the
vehicles, each dnver asked if the other was |njured Both drivers responded in the
negative. /d After this exchange the drivers went their separate ways Id. Neither driver
complalned of injury, nor did they seek to obtain addltronal mformatlon .about the other. |
: Id Shortly after the acmdent the clalmant developed back and neck pam and
thereafter sought underlnsured motonst coverage from her insurer. /d.
The Seaman court addressed whether the acctdent was a *hit-and- -run’ "and, if so,
~ whether underinsured motorist coverage applied. The court concluded there was no

“_hit-and-run." In doing so, the court rejected the claimant's 'suggestiOn to align the
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definition _of “hit-and-run -acicidént" in -an insurance _covérage context with language
contained in Waéhingtdn criminal statutes. In this regard, the Seaman cout stated that: . .
{A] hit-and-run 'deno't_es.on'ly a situation where a.driver ﬂeé_é the scene .o:f-
an accident. Accordingly, the definition of hit-and-run does not include
a situation where a driver.stops, inquires, and is reassured that there .
is neither personal injury nor property damage. Here, the unidentified
driver did not flee; rather he promptly exited his car and approached [the _
claimant] to inquire "about her condition and the condition of her -
automobile. (citation omitted) ‘ : ' - :

* * *

| [U]ndér the facts of this -case, __We‘ hold-that the te'rm. "hit'-a‘nd-'_run"is not
ambiguous. The term does not encompass a situation where a driver"
promptly exits his've»h_ic_:le', undertakes an investigation, is assured
that there is neither injury nor damage, and departs. S
Id. at 635 (emphasis added). =
" The _Séa‘man court analogized the_'facts giving rise to the action before it té those ~
" detailed_in Lhotka.v..ll/ih_'ois ﬁaﬁners lnsqraﬁce Compa_ny_, a_Minneé.ota. appel!a‘_té couﬁ
: cése decided_ a’year eér'l_igr. 5?2 N.W.2d 772'(Minn. Ct. App. 1998). The Lhotka céurt
cons:idere.d'-whethe'r uninsur_ed motorist benefits were avaiiable to ébléimant_ wh_eré ‘an’
um;dentiﬁed_ driyer.struék a pedestrian who, a-fte} th'e"incic-J.en't, répreseﬁted to. fhe drivef
' that -éhe was “okay” and requested.no information from the unidentified driver. - |
In Lhotka,'the:ciaimént was struck and kn()ckeq down by an automobile while .
walking across a gas s_ta;tior-l- bérking lot. Id. at 773. “The driver of the aUtomobilel--
stéppéd, Qot out of ﬁer car,. and‘ asked [the claimant] if éhe was ‘oka:y.'", Id. The claimant
“responded tha-'tﬂ she had_some pain in-her head and elbow, ‘but I think I'm okay.” Id.
fhe claimant “did ﬁot request any information from the driver[,}” and “[t}he driver did not

provide [the claimérit] with a name or address or ény other information.” /d. Following

the -encounter, the unidentified driver left. Id. While driving home, the claimant noticed

14
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swéllihg over her éye_ and the following morning, reported the incident to police after
. éxperienéfng increasing pain in her neck, back and hips. /d.
| Anal)/zing' policy langhage similar to that in the present actio'n,6 the Lhotka court.

- stated that: _

The -.Supreme. Court has succinctly defined hit-and-run as ‘a vehicle
-involved in an accident causing damage where the driver flees from the
scene.’ (citations omitted) (emphasis in original) ... [T]he driver here did

" -not commit a hit-and-run. The unidentified driver stopped after striking [the
claimant], got out-of her vehicle, and questioned [the claimant] about her
cendition. [The claimant] told the: driver that her elbow and head hu, ‘but i
think I'm okay.’ The driver made. no attempt to leave until after [the
“claimant] assured her she was okay. There is no evidence that anyone
attempted to detain the-driver when she did leave. There is no indication
that [the claimant] or the driver even thought to exchange information;

* neither is “there” evidence that this information would not Have been
provided if either had thought to ‘request it.... We cannot say that a -
driver commits a ‘hit-and-run’ when the driver stops after the -
accident, speaks directly to the other party and inquires abouit.the
injury, makes no attempt to conceéal her identity..., and the: driver
leaves only after the party who was struck assures the driver she is
okay. ' . o o '

Id. at 774 - 775 (emphasis added).

An analysis sfrﬁilér to th_at- in Lhotka was performed by t_he- Céﬁrie"ciicut 'SUpremé
Court in a cése involving an uninsufed r_ho_toﬁs‘t- claim, where the claima_lnt.was., étrﬁék by -
a slow moving- véhic.lé .When. crossing the street. Sylvestre‘ v. United Services
A_utom"obi/é Asso?:. Casué/ty Ins. Co., 24.6 Conh. 544, 692_A.2d_ 1_2_5_4 (Conn. 199'7-).-- :
“Aftef siriking the [cléimant], the d_river immediatély brought his car to a half, exited the .
vehicle and waited for several minutes while the [claimant] sat .or.I a Quard rail to
'éompose -'himself and thén walked ébdut to tés‘i his leg.” Id. at 545. “Theréafter the

“plaintiff, believing he was not seri_oﬁsly injured, sent the driver on his way without

¢ Under the terms of the Lhotka policy, an uninsured motor vehicle included “[a] hit-and-run vehicle whose
operator.or owner has not been identified and which causes bodily injury to you or any family member.” .
Id at774. .
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ascertaining his name or address or. vehicle’s license number, and without obtaining'

rnsurance information.” d. Later the same day, the claimant began- expenencrng pain

"and sought medrcal attentron for leg and knee |njunes Id.

The Supreme Court of Connectrcut addressed the ‘narrow questron of whether a

motor vehicle'is "a 'hrt—and-run vehrcle whose operator cannot be rdentrf' ed' if, after an.

' accrdent the drrver stops and is pemutted by the injured party to-leave the scene[] Id.

at 546 .The Supreme Court of Connectrcut affi rmed the “thoughtful and comprehenslve
) appellant court rulrng, whrch held that the vehrcle that struck the plamtrff was not a hit-
and -run vehrcle because the dnver stopped and attempted to provrde ard to the insured.

Id: On this point, the appellate court had prevrously stated that

Because the driver of the vehicle that struck the [clalmant] stopped
to render assistance and hecause.the [clarmant] affirmatively acted -
to dismiss the driver from the scene of the. accident, we conclude
that the [claimant] was not struck by a hrt-»and-run vehicle.
Accordmgly, under the facts here, the policy's prowsrons for uninsured
matorists coverage are mapplrcable[]

’ Sylvester V. Un/ted Services Auto. Assoc. Casualty Ins. Co 42 Conn. App. 219, 678

A2d 1005 (Conn. Ct. App 1996)(emphasrs added).

Here, there was no hrt-and-run accrdent The occupants of the umdentrf ed

vehicle stopped after the rncldent spoke directly to Zarder and rmmedrately checked on _'

his wellberng " See Affidavit of Jeffrey Kuehl Exh A. There is no evidence that the -

occupants of the vehrcle attempted to conceal their rdentrtres and the occupants left
~ only after Zarder “told the occupants of the vehicle that he was not injured and that they
could leave Id. Thus, not only was there an attempt made to render assrstance to
Zarder but Zarder affi rmatlvely acted. to dismiss the occupants of the unrdentrf ed

- vehicle from the scene. There simply was no hit-and-run accident and as a resuilt, the
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-New Berlin Police Depanreent did not inVestigate tﬁe Deeember 9, 2005, incident as.
sueh. |
S * Wisconsin Statutes Section 346.67.

The -De-fendants anticipate the Plaintiffs .‘wilt analogize the facts in the present
aetipn to lanéuage contained in \Mscodsin’s criminal hitand-run statute. Ne_'mely, the
Piaint'rﬁs-Will likely contend tﬁe statute appliee to the ;preeent_ec__ﬁon Jinsofar as_the

'unknown driver violated'the éafﬁé and is, 'there'fore ‘a hit—énd-run driver.:

Wsconsm Statutes Sectlon 346 67 detalls one's duty upon strlkmg elther a

person or an attended or occupled vehlcle and provides that

1) The operator of any ‘vehicle mvolved in_an accndent resuiting in
- “injury to or death of any person orin damage to a vehicle which is
driven or attended by any person "shall immediately stop such
vehicle.at the scene-of the accident. or as close thereto-as possible
but shall then forthwith return to and.in every event shall remain at . .
the scene of -the accident untll the operator ‘has fulfilled the -
following requirements: : -

(@) The. operator shall give his or her name, address and the

" registration number of the vehicle he or she is driving to the

-person ‘struck or to the operator or occupant of or _person
attending any vehicle collided with; and »

(b)  “The.operator shall, upon request and if ‘avaitable, exhibit his

- or her operator's license to the. person struck or to the

operator or occupant of or person attendlng any..vehicle
collided with; and

(c) - -The operator shall render to any person mjured in such
‘ accident reasonable. assistance, including the carrying, or
the making of arrangements for the carrying, of such person
to a physician, surgeon or hospital for medical or surgical
treatment if it is apparent that such treatment is necessary or »
if such carrying is request by the mjured person.

Wis. Stats. §346.67(1).
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P-Ap.

83



Section 346.67 does not apply to the present facts and crrcumstances First, as

prereqursrtes to one's duty upon stnkrng either a person or an attended or occupted

-vehicle, the statute requrres that there be erther |njury to ora death of any person or

“‘damage toa vehlcle

e Here, when the occupants of the unldentn" ed vehicle asked Zarder if he was
_ mjured Zarder responded in the negative. See Aff. of S. Miller at ﬂﬂ 9-11. Moreover

Zarder denied to wrtnesses at the scene that. he had suffered any injury. /d.

Addrtronally, Sectron 346 67's requrrements do not encompass blcycles .
. Wsconsrn Statutes Sectlon 346 66 states that Sectron 346,67 .does not apply to_
'-accrdents lnvolvmg only snowmoblles all-terrain vehlcles or vehlcles propelied by'

human- power of drawn by ammals WIS Stat. § 346.66. Further the term “vehlcle ' as

used .in the ACUITY Pollcy, does not encompass a blcycle Rather a revrew of the

i pohcy reveals that the term “vehlcle is ‘more closely analogrzed W|th a land motor

: vehlcte or trarler

An analogous argument was made in the Seaman decrsron detarled above.

_ There the clarmant referenced Washlngtons crlmlnal hit-and-run statute in support of -

'the contentron that the claimant was rnvolved in a hit-and- -run accrdent Like the
Wsconsrn cnmmal statute, the Washington ‘crlmrnal hit-and-run statute “imposes a duty
.ona drlver of a vehlcle involved i in an accrdent with another vehlcle that is attended by

another person to provide rdentlt" cation and insurance information to such other person

only where property damage or personal injury has occurred[.J" Seaman 96 Whn. App h

at 634, The Seaman court concluded that the unidentifi ed dnver did not vrotate the

statute and was not a htt—and -run driver. It ruled that the unidentified dnver undertook a
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reasonable inv_estigation-of the accident scene by confirming that there were no sighs of

visible damage and in receiving [the-.claimant's]_‘aésurance that ‘[the claimant] was not

injured.” Id.

- Finally, and m'ost”-imp'ortantly on_ this partictl.lar p'd'int the New Berfin Police

Department refused to lnvestlgate the mmdent ds-a hlt—and -run accldent Because the

unidentifi ed vehlcle stopped at the scene. and lts occupants mqulred as fo Zachary _

Zarder’s health and well- bemg, -as dld other wntnesses to the lnmdent the matter was
not lnvestlgated asa hlt-and-run accndent |
- “CONCLUSION-
The facts and curcumstances giving rise to the above-capttoned actlon do not fall
- w:thm the definition of “hlt—and-run and as a result, WIIt not permlt a finding of
unlnsured motonsts coverage under the apphcable prowsnons of the ACUITY Pohcy

'_Wlsconsm law, dlctlonary definitions, extrajunsdlctlonal authorlty and the actlons of the

.NewﬁBerlm Police Department are all lnstructlve in this regard and lead to only one

conclusnon Zarder was not struck by a hit-and-run vehicle. .

Based on the foregonng facts and authorlty the Defendant Acuity, A Mutual
Insurance Company, respectfully requests an order, dectanng that unmsured motonst
benefts are not requlred-unde_r the terms and _cpnditions of ‘the subject insurance
contract and,' accordingly, the -_F"laintifts'-uninsured.motorist,.t)ad faith and 'tos's of

- consortium claims must be dismissed.
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_ Dated at Waukesha, Wisconsin this 11th day of January, 2008.- '

GRADY, HAYES & NEARY, LLC
Attorneys for Defendants

By: ZD | '

Lance S. Grady .-
" State Bar No. 1012521
- Daniel K. Miller
State Bar No. 1041473

P.O. ADDRESS:

N14 W23777 Stone Ridge Drive
Suite 200 . _

. Waikesha, W1 53188

© (262) 3472001

© (262) 347-2205 fax
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STATE DFWISCONSIN o 'cm;;m- COURT WAUKESHA COUNTY -

JAMES ZARDER GLORY ZARDER, and
ZACHARY ZARDER, By Robert-C. Menard
Guardran Ad Lrtem,

. -..__Plarntlffs',
e T R ‘Casé No. 07'CV 1146
.'AcurTY AMUTUAL INSURANCE - - MED
COMPANY, and HUMANA INSURANCE -~ IN CIRCUIT COURT
COMPANY, S AN me
JAN & { 7“"2

 Défendants. C L WAUKESHA co. W
. .- T
_ : CIVIL DIVISTON

- AFFIDAVIT OF JEFFREY KUEHL,

STATE OF WISCONSIN ).
_ -)ss!
. COUNTY OF WAUKESHA)

Jeffrey Kuehl berng duly sworn under oath, attests and states to the Court as.
follows |
' _'1. . That your aft" ant rs a law enforcement oft" cer wrth the New Berlrn Polrce

' Department a capacrty |n whrch your aff ant has: acted for approxrmately fourteen (14) o

cL "'years

2 That in the- course of your aft' ants actrvrtres as an offic icer of the New Berlln E
Polrce Department your aff' ant was one of the ofﬁcers that rnvestrgated a December 9,

f'20_05-a,ccrdent rnvolvrng Za_chary_.._J, Zarder and an unrd_entrﬁed_ vehrele._

P-Ap. 87




. 3. That in ‘connection with the December 9, 2005 accrdent your affi ant
.prepared Wrsconsrn Motor Vehicle Accrdent Report No. 6721446 A true and correct,
copy of Wsconsrn_ Motor Vehicle Accident Report No. 6721_-44_6 is attached as Exhibjt'A.

4 That as 'part of yor.-ir affiant's ihves'tigatioh your. affiant spoke with- among

others, Zachary Zarder Zachary’s parents and Sandra Miller, whose statements are -

‘ detarled in narrative lnformatron submrtted by your aff ant in connectlon wrth Wrsconsm s

_ Motor Vehrcle Accrdent Report No 6721446

5'.; ) That the’ December 9, 2005 accrdent was hot rnvestrgated by the New

--Berhn Polrce Department as a hrt—and-run accrdent because the umdentrf ed vehrcle '

‘ stopped at the scene and rnqurred as to Zachary Zarder’s health- and weIl-beJng, as did

other wrtnesses tothe accrdent

6, That thls aff davrt is belng submrtted in connectron with the above- .

o captroned actron

Dated at New Berhn Wrsconsrn thrs l[ 7/7' day of _ JANUH,Q Y . 2008
Jeﬁ‘rey Kuéhl L
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2/40/ AM, ZARDER ropoxted finding pawts of a - -
sugpact vahiclea that struck hia son (on bicyale) last avehing in the.2000

I not with ZARDER wat.2016 S. Zast Liane, whene he showed me. thxea vahicle
Paxts-in the matted snow covered tire prints of the xeadway: - ZARDER .
beliaved theeb'vahialé-:pa.:ts‘ ¥ora- fxom the suspects vehicle. A vehicle.

‘| |etxuck his som, who was 2iding his. bicyale on the zoadway last evaning. . -
| ZANDER t0ld me OFFicex KUEHL took ‘the xepoxt last evening: -~~~ . _ .
After resovering the parts, I chacked nusesous addxessés. with: vehicles of

simllar coloxr parked in the d¥ivaewvay. -I radio. logged ‘each addxess and
|{ticenga plate ag r chackaed it, howaevax, L was not able to £ind any vehicles
|| with damage conmistent with the. paxts recovezed: T - oo T

I.J.cq}t péasasaiéx'fa_-of tha .pa:'ts'- Hntil T was able to show them o Offlicen

On -Nonday Deaembe:: 12 2005 T mocuxes r: __-...'Ln'ev:!;da_h::.g-__ lockar #8. -

L T L T Super s SIS, D Ty ea e
.. JOFFICER KEVIN SCHULTZ, - ; ,gmﬁ'c,ggsp- . 31283 |R MIA JR, .- . 1834
OE0TROVOMM T [CopkeaTar L ‘ - C -

P-Ap. 97




262 704 8369 P.009
I Ca39 No. 2006-0004194A ’ .
Supp No, 000
- & Proseriiora Case No, J
Boomeste LIbias
. 1 o . A OB . O35 Coda qRaponedDala TR )
MV HIT & RUN 7O BlaveLs | ot |ocoos01s | 1AM9R006  [19:07 PRI
{mv PLacciEnY or Jeooogoas | i
. ST A _. y T e, 0ay
u . b | - 129972005 [1m:50 . |FRi
| y20. Localion of Occuronce g TypooiPum!no " les. Ofcr Injured
2016 8 HAST LANE - ) - Tt
per. How Racaived B 28, Stanrg - mWeaﬂwr 0. Woapen/Tools -
TELEPHONE "~ | ACTIVE -
LNafe Type lurNamoIBwlnmlmof.. First T . Madio
OTHERADULT Bmmowsm JOANNE - Y L.
Race T o, SocSeaNd ot OperalereLiconsa Mo, o ‘
W T Lo A o . |ped2433snsit0e 1 fwi
Cpw o Compxexlon Eyea - '8 Har Jria Facialiiaic msmm
505" ' . BLU BRO . -
ReZRIones Aot i mevna -
17834 WWEST LN NEWBERLm. wi aww ] (zsz)ms-ozqa
ard Addrass - = ; -
| MEIBANK 180 Nnxummve DR. anocmem. ‘ - - {
I NamaType : 2 L6t Nomo /Businass 7 " [ FintNama . .
. loTeER ADULT ... |BELUCA - 3 L .
“{ARace [ Bex . Age o DR o7 Flago of 2 - Jvin, §ea 620 Na, | -
fw- M . Jos0 |osrsnses |- SN IR A N R : — ]
1 Hoght ..«Wbﬁau—-m e Completonk T 0 Balr . m.Fndanﬂb' - Spasch
506" - j20plbs’ |- - ’ - fBRO . - | . :
- Jx Resigence Address ; 7 2%, Phong
- 11ra1s WrobpD &r NEWBERUN,WIBB‘IM ’ ! .
m.EmpbywandAddrou iR j 33 Phong -
' "'"’"'TY T $ : o Pt Nam - Middie Nama E
_OTHERADULT - N - JCort - . f’.;' NN, |
TARACe T Tex [, Age | , Pi0a of Biih = Chy, Sta o 0. 500 5o Mo, 1 Oparzlors Liconsa o, i3 Gtads |
w P 4R | 1149M1983- T - |ex22.5308-3911-08 fw .
' g m'Bumt a1 com_pmdon 7 Eyes - n1n HolF | 3D Fsebmalr Spoech -
: : : "JeRN - L5 :
DA - o m.Phonn
17941 WWESTWARDDR NEWBERLIN.WI 53148 S | (262) TRe-2497 -
.n,uammelauanm Slamoi . First Namo - 4 Middls Nama - -
KUNE : |paviD. = - liER - R
) mszaomlrm 3, P 3R “hio. 560 5co No, wpermorsl.hemm. LT B
M Joss l1zn09meed. [ .. . . o L [Kaspa7a49s4m08 - fwio |-
4 WeightT faip - °° Jme Comploxdon n17-Eyey ma Hai ‘{nte. Facial Hair Qnadn
18D bs | MEDIUM R BRO. . BRO . BEARD. . L
F ResiKonce Addroas - s m
17936 WROGHRS DR _ waaanuu,wws-us l (282) 3
"EmpIoyor and Address - .. Fhona :
NISYS /FISERV. 255 nsERv m anooxnsw wi ] (e m-szsa
: . '_' Tase @ A
. 03 .
. . . B *
. . . AARA
gswmmadsyomoarm g -, |2 Entered By Typish, 1. L ﬂfupenfson Sfanalure.m ] M TR
. PFPIGER VEFFREY KUEHL maafszn RYMER 22873 [D JOHNSEN gt
- TP SO0 Rev. 0204 NECTE . i S Peet 3
P-Ap.

98



P. 010

262 784 8359
GO

s Oporators Licsnss No, niz Site
g _ -, { KA50-58325-.9886-017 - IWl
3 Helght i Waight- 18 Haif 1. FEcRl Al n'zo.Speem
| 510~ 1951bs - BRO i
2. FesIdonta AGGoEs ; 'mPhone
17938 W ROGERS DR uuwamumvwsa1s1 | (262) p38-0635 -
o, Employer and AGTESs T, Piofe : S
. | SELF eMPLOYED mmw ROGERS bR NEW Benuu,m . < '|" (262) pag-0s38 :
at. NAM 1Yo LaazmmolamJnmlsmmL. . Pl Namo - Wi Nama
'_WNESSMULT P jueDTiR THOMAS . L .
e Race T Sex ::nDaholBlﬁE" - w10, 80 543 O Opomtorl Toonso N, — ~ piz SR ]
Tw ] 021 81120/1984 . |- 1 - - jL320-8308-4020-07 - wi,
my Holght T VWRlgE - msBul}d ) e Halr - o, Facial Holf m&paech
| 811" [1661ba - ) HAZ . . BRO . ] ] -
20, RoSianco Addrees B o mﬁﬁﬁa -
2000 8 EASTLN' NEWBERL!N.\M uaus ] (414)702‘277«7 .
ot Hammo Typs , Luat Nemo/ BuamawlsE o, . g, Flist Nome ‘M.B_HdlﬂNﬂﬂe
PARENT . MARLEWSK] LINDA- Lousy . -
, Raco  n3. Sex w.Aae qu 0, Soc &ac No, nopetator'n No. sz Skl
Ilw - |F | a3ioainesz | | Med2-8320-2583.03 jwa
‘ :mm uwblgh: i Bl 18 Halr mo.FadalHalr o, Spageh: .
190iba. | - . -| BLN. .
__R&ldemw 65 g A iy e i
17443 W ROGERS DR NBWBERUN. Wi 83415 - L - (474) 430:9003 "
. Narme X ¥ . Ja FiiNoma Ml Namn
_wrmzsa—Anuu i L i . [SANDRA J-, .
*| pxRaes o, SeX™ [ Age. o 1 .. F120801 H. " |n30.Soc SecNo. nOpomwz‘anrsmNo. TN
Hw LF 049 |oo;zmsse -} - T [M460-7908:8841,06 ]vw
ntd Helght ,nu Wolght vmrbuﬂd B 018 Complexion ipfyes4, - lme Halr “jme. Facial Halr mspwch j
. sor . 70a  J- - ok RN E : 1 RED - S -
jan. Roskonce Addresy - - ey . T yen,Phooo
L2032 EASTLN NEYVBERIJNBJ‘MG RS T e : (262)7844318
|t Name3ype. Test Nare 7505 nash /STHG DL, = PR NamD~ uuuieuamo ] .
| OTHER ADULT - |PANAGIOTOPOULDS - - HARALAMBOS . . &
P RAQ o Sox for. Age Joh. Ol oT Bt Pmm s:m n10. So¢ Bc No, ™ [ma OpsTators | JcemNo. v SEE ]
w M- 040: ommnss - .- |psz3-a3seszaoon - - fwr |
3 Helght ™ ota Weight -manna " lets Dmmozdon r_Eyao. me Halr- -l Facial ol ) si?eech .
]l eo0~. 193Ibc . BRO BROQ - .. g . s
in2, Regktonco / - meono - .
17400WROGERS DR NI;T’{BERL!N w:s:ms ¥ . - | (262) €00-0201
jorNameTyps - - MNmnlelslaianC. M. First Name  Misdie Namo. .
" [ PARENT- - . |zaRrDBR - ¢ JAMES -, HL e T
Jr&-Raco 1o SexTor. Age e ate of Ptaoaolmnh Cﬂy. M0 S0086c No. - bt Operator's Liconsa NEEY ¥ Y niz State |-
LW fm fosr. |esianosa - | SIS N, Z‘MW""'“'wk*' wo
" pr.Helght  Jate Welght mﬂ'ﬁd, 1= Comﬂexnon zEym‘: - - |os Hak T [wib. FEGIAT FiRir )
fe02" . Jamma |- ¢ : " J'arN - BRO ’ - b .
b Residence Adross - - : - m.monc I
14235WPARKAVE NEWBERJJN w:63151 - ~ o) Qedxoz.e432
) s . .
‘el
[
: A YIY)
'l.submlrtadaycmoer 16, O ] Emmday‘ryplst,l.o i nsupemmsbnamm I.D. . Tewelilge )
OFF!CERJEFFREYKUEHL » 2333: MRYMER 23973 DJOrlNSEN : - 14T, 2
D 5007 Rav. 0304 - TCoptes 7oz -~ - : i L

P-Ap.

99




=3

- |OFFICER JEFFREY KUEHL

DBC~31~2006 16:36-

SHOREHET N8B

PO Ry s

Yy vt '"c ."
QOIS =

262 784 eéss
ONEA

‘P.O11-

NUATIONPAG

4

m'baw o BFR
|- 121141380 -

- Ag

. Phea of Binh - Cly, Stalo

- J OporEtors Liconen N,
. | 2828-2815.9984.01

_|w -

szhto.

ul: Holpht 14 V

Volght |8 Buid
506" nsnn

; m_-wm_dél!

- e FachTHal

2. Spedch

14285 WPARKAVE NEW BERLIN.MB:HM

25, PRI
| (262) m-@m

_mEmNoyuaMM&m —

g 7 Coer

BMX!--'

GRN" eRN-

o m.vhmw

; damaged £::on‘l; fdm

m = EnMedByTy'pml.D..-“

_zsesalti e

- o Bipe
23973 D, JOHNSEN

T Slgpaturo, )

C5 5001 . 03004

_,&p!os'fo:

P-Ap.

IT

100




Iz

F.012
NUNUATION PAG

'}

48 W. Mh :::L'I'_B
pedestrian’ -

On Friday, 12/09/05 at 1907Hxa, X was dispatched to
in xegaxds to a eport of a possible hit and run, oar versus
acoident, whioh had ocacuxxed eaxlier in the evening, -

“1{Upen axxival at the scana, I was met by Jamés andl Gloria ZARDER and theirxr
| 8én, Zachary, who.was the viatim of the accident, 'The ZARDER's adviszad
that at approximately 1850Hxr,
struck by a.cax, while riding -hia bilcoycle in

-{ advised them- that hae had heén
the 2000 block of Bast Lane, The ZARDER's ‘advised. that’ Zadhary had told
them .that he was nok injured as a xasult of the incident. - ) L
The ZARDER's advised that upon responding to the MARDENSKI residénce, at

£ t ad spoken with Zachazry Hurthek: in zegaxds +o -
the inajdent. They advimed that
then that he and Jacoh MARLEWSKYI

|Bast Xana, ‘going azcund a surva i c , W
.Zachary advised that aftar baving bhaern

©|® compact type foreign vehiole.
|| st=uck,. the vehiocle atopped jmmadiately and the ocgupants, threa male white
Juvanllas axitad: thé vehiole and dymediatalyw Qhacked on his "dl::baifng". s
||#@<chaxy adviaaed tlak he had told the ocoupants of. thé vehicle that he. was
not injured and thit they conldd lLed . ary advised that aftexr Having -
: " itk = friend, Jacob, who had been.

‘progeaded to the MARLEWSKT zas:

riding bikes with him, ‘he had >t
[[4inJured as a result of the incidentd
contacted his parents, who resppnde;

1 In checking the. injurdes on Bache
xight wiist, as well as his lefE
L J.aoe';:a;ns_.»on_ on the inside of th
- jthat thay did not feel the . injukxi
" the hospital. at the tima, thongh.:
to check on his Injurias. '

t his log and wrist ware
dchary advised that he then
ithejrasidence. o BN

bgaive slight swalling in hisz

- also had . -approximately a 1V
jZachary and his parents adviged
flous enough 'to be txreatad At

[I spoke fuithor with Zachaxy and Jacob i.ia' regards. to the actual -Fasks
- Jacob ‘and Zachaxy advised that théy. had baen .-

] durrounding tha zecident.

block.. Jacob was reportedly riding

while Zachary #as riding on the xight shouldexr; wilth traffid. "Zag _

advised that he did not bave lights on his bika, though he was xiding at

- |alght., The boya advised that az’ they waze -going around bend, & vebhicle '

-|heading nortlibound on East Lana appeared £6 have £ 3

crossad ovar into the sonthbound lane, whereby striking Zachary; -ashheleas :

riding on the sida of the woad, -

was only.approximately 10 - 15 2

Advised that as a result of the accident, he was knocked off of his

- Ces oL : e » .

o5

‘1bhiaycla.

|Zachary described the striking vehiocle as a darkex in ‘cOloxr, foraigms s .
- [eempact to midsize ear. Zachary advised that he’ felt the ca® miy havdebeen
a Honda.,. Zaoha::'g';_ again, relterated the fact that immediately after she - .

thay had bean contacted by Zachary, who had

17448 W. Rogexrs Diiva, they had _
't while speaking with Zachary, he had-told .

had been riding theip bikes -southbauad om |- -

A the: roadway, when Zachaxy was stxuck by -

er to have- an anbulance xaspond: - =

Fiding theixr bikes sonthbound on East Lane going axound -2 curve in the 2000. - .
g .on the left shéuldex against jh'r;affid,.';,_ c i

Zachary estimated thd spead of tha! vehicle® |
mph. at tha time of the inaident. Za;ﬁ:m.': -
. -

. . . . - B (YY) ..
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| scHULDZ: who advized me that th

[ DEC-21-2006 " 15307 spomsvsT¥® ™™ o gmiesss  paogs '
" BB BERLIN POLIC B DER ARTMENTE. RS I T s s SRR St Y S CONTINUATION. B AGE
.:mﬂopw!edpah_ oft. Time

2 Mua Coda ™ Lo, Caza No, w2 Supp K- )
6304 __|R005-0004194A |- 000 - -

ﬂﬂdiden ? ‘“N‘ 1 A
injuries. Zachary advised that

approximately 17 years of age.
relansed from the scene,
vehicle was dri,

‘|hewavex, he did-advise that ‘the.

1too shoxt thexdby crossing into :

Aftex Bﬁpﬁ&iﬂ# with 'zacha:.-_y and
Jpextlon of the bike, as well as

handle bax, apparently from the
bika at that time. h

n.n of tha vehiole

on his wallbaeldag, he had assuzed them that he wias all =z

Zachaxry advised that he did nok’ feel, that the
ving recklassly or. Speeding at the time of thd ipcidant,

’ vehicle appeared to hava taken the corner

Zachary's Bike, which did appeax to-have miner damaga. on the front tire:

Afkax having olearad from the s&a_né, .
vehlcles matoching +he desoxipbion, vhich wis provided by Zachary snd Jacob,
howevar, I waik unabla +o locats any- vehicle

ey

% Prasec. quo No.
= 12/0%/2005 19:07

w
el

had ‘exited tha cax to check oh his

tha .individuals in. thea. cax appeazed to bg .

2achexy advised that after thay had chacked-
ight and thay wexa .

his lane and;atriléitig_f}imi-' - _

c;Tz_:.co_b; T did proceed to take a Look at

a.gcuff on the left handle grip on the

impacgk. No othexr damage was poked 6 the
T aia’ chack. the' ﬁaighboi:i;oo'd for

& matching thae dascription tbay_.__ ;

bhad provided, _
on Saturday, .12/10/05 ‘at appro
soma vehiole parts they had loc

|t they believed were From: the mi:
| reapond to the araz of 2016 9.

|l scHULTZ showed mé the: ‘afo

) pPlastie pleces ‘broken off of

jeolor on the aeixed items: appo

| Shoxtly thereafter, I was aiso
£hit he. Lived in. tha 2000 block

hoard of theé acaident, ha su
-|striking vehicla. LIBDTKE
the juveniles from tha vehidla. -

selzad the vehicle items ag po:gib_'
xemen tione
{ supplemental zeport by Officer BCH

the aight of the- inofdent, his attention had bean
" |¥as barking at scmething in ‘the roadway.’' DLIEDYKE: advi
. | out the window, he. saw,what appeared to 3
- |Coxolla, beige ox gold in .golex, stopped-in the Xoadway in._ front: of hie
residenca. LIEDTKE advisad. that three juveniles exitad the vehicle and xan
|wP the. xoad a -shoxt distanoce, howaver, ha cchld not ssa what thay doing,
due to the laxge treeas. in his yard., LIEDTKE advised that aftex haviag .-
' spacted -that -the vehicle he -had . _
advised he .did not Jnow tha identitilas’ d?..ahqy of

{800 rs ’ Imdn c:oi_ztém:t.:‘ with_ Off;der -
; hady contaotad him in regrrds to
tad _cane__.ef the acoident, which

all, SCHULTZ advised that he aia | - -
where ho meb with the ZARDERS and. |. .-
per in xegards to this ‘dncident. |
¥hich appoared to be small -
.on_ of the vehiocle. - The paint:
ox gold in colox (See .o

% Thomas LIEDTKRE, who advized

Lana. LIEDTKE advised that on-
drawn outside as a dog . °-

lsed . that in looking

14 ¢
E

_,: =

b6, a compack car, posgiblya Toyota

Beer wams the -

LIEDYKE was unnble to pravids. ‘any- .’

L7+ 2301 Rov, Oy04 - l Coples To:

additional infoxmation in ragards ‘to’ the acoidant. - 3e 0
On 12/10/05 at spproximately 1700His; T- contacted Sandra MILLER, who, i a
neighbox who lives in the axea of the accident involving Zachary. .
advised that she had boeen out wilking at the btime of tha diacident | bad
‘jhaaid the accident. She advised that though. shae did not actually'sea®,!
coldent, she had walked up’ ¢a it seconds aftex it had caourzed.  MILLER
+ Subinltiad By Ofcer, 1D, .~ T Ta Enfered By AL LD, T Supsisors Spnatoe, v IR
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advised that all she cotld. repo:.'b in : that she
had cbuexved a car driving weatbound on Rast .’bane and she too did not:- feal
that the vehicle was dxiving racklensly ox fast. MILLER advised that after
the vehicle had.struck tha bikd,. the cocupants did get-out of the vehicla
and check on Zachary's ‘wellbeing, .NILLER advised that she had heazd - -
Zachary assure them that he wis ok, afitéx which they left the sdene.

any ndditional information in xagards to the

MILLER wzs unable-to provide
atxiking vuhd.c.‘l.a oxr it's ogcupant as sha was. appx:oximately (80) to (200)
foot away fxom tha vehiale and eocupants while they ware still on tho -
soene. She further advised that it was extremely dark in the axrea:that the
agcident had ocmuirxed as- there were no_ street lights in the area. - MILLER.-

advised that aftex the atriking vehicle had 1léft,  she too checkad on
Zachary dnd sha advised. that ha- 2186 +told -hex that ha was all r:l.ght bu-l-.
:h:sf: B J.:.-!:tlﬁ aan::ed as a x:e:mlt oi.' the- :Lnai.dent. T

:I: bad obtained in raga::ds to a maxe aooura‘l:-a._

chacked: the neighbu::hand fox any vahiales matching -the desoription which .
had baen-provided. While checkipeg tha by 'v:!.s:!.on, T did make contaat abt
the BRATKOWSKL, DRLUCA, GOITSACKER, KLINE ohid PANAGIOTOPOULOS rasidences,
all, of which- ba.d vehiclen that frex : '; to the. dﬁsc::l.p‘b:.on whioh had -
baen providad. -After having. ): nubjects , ¥ 'ddd cHack thoir

I Boxlin- Polica ‘schosl . résouroe aerd X0

|l ecgzaphical ‘area where the aac dox

‘Tcaeom Rov. 0904 lCop)oaTo

| vehiolos and norxe of them had. Jdb G
involved in th:l.s inoiduntr .' g

| tho’ information in ragaxds to this .

Juveniles in Question are possibly
ad.. '.l'he::a are rio. uuspeotg

fox. i:hi:l d.nc:!.d.ant at this timn 00_ Mcident zepo::t samer IR)

: Based on- the :i.nfoma.tion that
| solox nnd poasible vehicle ‘descxiption, I' did proceed back.tb the axan and

< _-a.s cong:l.ste_nt wd.ph ha_w:!.pg Batn -
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_STATEOFWISCONSIN - CIRCUITCOURT ~ WAUKESHA COUNTY

JAMES ZARDER, GLORY ZARDER, arid
-ZACHARY ZARDER By Robert-C. Menard,
Guardran Ad them

. Plainifs,
.o - CaseNo.07CV 1146

ACUITY AMUTUAL INSURANCE
COMPANY and HUMANA INSURANCE ) s . :
_-COMPANY, e e

Defend_ants.

AFFIDAVIT OF SANDRA MILLER

STATE OF wrscoNer )’
)-ss. .
COUNTY. OF WAUKESHA)

Sandra Mlller belng duly sworn under. oath attests and states to the Court as
follows | | |
. 1. | That yot_lr affiant is an adult resident of the Sta-te of- Wisc_onsin, r,esiding at
- 2032 South East Lane, New Beriin, Wisconsin 53146.
2. That your affiant was residing at the 2032 South East Lane, New. Berlln '
address on December 9, 2005 '
3. - ‘That in the evening hours of December 9, 2005, your affiant and her.
husband planned to’meet with your affiant's nelghbors for dinner.
4. That your affiant and her husband were walking outside"Wheh'ydur afﬂant.,

after leaving her driveway, heard a young male voice state that “a car is coming.”
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5, . That your aft' ant observed a car (herernafter the "subject car”) drrvrng N

eastlnortheast on South East Lane and, thereafter heard a crash of metal

6.  Thatthe subject car did not appear to be travelihg fast or recklessly

"7. That wrthrn seconds after heanng the crashrng sound 'your affiant, along.

_wrth her husband came upon the .area where she.heard the sound. Your aft” ant

'observed a. boy,. who your aft’ ant later Iearned to be Zachary Zarder (herernafter

E "Zarder”) srttrng ona snow bank near the marl box at the end of the dnveway at 2000..

South East Lane . :
8. That as your afﬂant reached the dnveway at 2000 South East Lane, your

aff arnit could see the subject car stop roughly one hundred (100) feet north/northeast of

2000 South East Lane.”

9.  That the occupants of the subject car exited the car, walked back toward

_ Zarder and questroned Zarder concernrng his wett-bemg

' ._ _10.. That a male occupant of the subject car asked Zarder if he was okay, to:

whrch the boy responded yes.” -

11. That your affiant overheard Zarder assure the occupants of the subject car

. that he was okay

12. That after Zarder assured the occupants of the subject car that he was:

okay, the occupants returned to the subject car and drove away It did not appear that

the subject car was ﬂeerng the accident scene.

13.  That as the occupants of- the subject car began walking back to ‘the -

vehicle, your aff ant asked Zarder if he was hurt, to whrch Zarder responded “no.” Your

affiant asked Zar-de_r if he was sure he was not hurt, to which Zarder responded “yes.-”

P-Ap.
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14 "l'hat as th'e occup'ants of.the subject car walked back toward the car, your
aff ant asked Zarder if the car. hit him. Zarder stated that the- subject car dld not him.
Rather Zarder jumped off of hls blcycle before the subject car hit the bike.

: -1 5. That your aff ant agaln asked Zarder if he needed help and, further if he

was hurt. Zarder said he was okay, that he was: scared and just wanted to remaln where

he was for a moment

-16. ~ That your. afl" ant estlmates that she was between eighty (80) and one

hundred (1 00) feet away from the subject car and the brcycle at the trme of: the accident. .

17. That due to the absence of street llghts in area, the locatron of the

: accrdent was dark and as a result your affiant did not_see the. collrsron between the :

subject car and Zarder's’ brcycle; . -

18:  That-your affiant and her'husband proceeded up the driveway to 2000

: South East Lane to meet their - nerghbors wrth whom your affiant- and her husband

traveled toa restaurant on Calhoun Road

_19. - That your aff' ant provrded information detarled in the foregorng affi davrt to

- Officer Jeffery Kuehl of the New Berlin Polrce Department as well'as a representatlve of

Acuity, A Mutual lnsurance Company A true and correct copy of your affiant's signed
statement to Acurty, A Mutual lnsurance Company, is attached as Exhlbrt A.

20. That this affidavit is being- submitted in connectron with the above-

captioned proceedings.
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Dated at New Berlln Wlsconsm this agday of %u M9 : .2007. ‘

- daudeg Tl

Sandra,Mlller '

Subscnbed and sworn to before me this
. AA dayof Juvg- 2007

Z/m// % . NOTARYF!
—  STATE OF :
Jotary. Public, Stat(ﬁ)f V\ﬁsconsm _ b-r! ME ANGERIN
- My commission expires:__/ 0/ { 2«“’3"I SR. W

XAAWcuityZardet v. ActiityiiZieadings\Revised Afiidavit of Sandra Miller.076620 DKM bek.docx .

P-Ap.

109



ATEMENT OF WITNESS

PO Box 58

S Steboran Wl 6082 | . ExvBIT_A
Claim Number: KY6268 ClalmAdJuster Joshua Tegen : © DateofStatement _,z_:LJ’_‘Qé_
- Name: Sandra Miller : o . Age.. o9 _
Home Address: 2032 S East Lane; New Berdln, W1 53148 = Telephone_,—?.___l&l_s_&&_
Buslness Address 2300 A, z{?zq i ,gllum Hligz - i Oocupaﬂonﬁ-azlmﬁmn&ﬂ__
. i . . . . - ap@a}tﬁ )
Did you see fhe accident? __AlJ - Date ofaccldent I:z—oQ—oﬁ’ ‘Hour __-_@30 -/)M‘_ L

Where did the accident ogour? _Sauth Enst Lape 2 Aeeltn
-Where were’ yoir when the aceident ocaurred? (If in an automoblle. where were you sntmg? If on the- street. where and _

how near the-place ofaccldent?)_ &4t 2% /26 W= 3 _ 240 )
_ﬂaﬁdmin (&.g._n_mg_g). o .'___“__ e .

-Tellusmyourownwayhowtheaecidentoecurred 10ak g 248 4 ' AL A .E.r_iﬂ.ﬂuuﬁ

' J e Ad_O
fn. your own opmxon who was to blame for the accldent and why do yau say 507 _{li

(V\ntneestosvgmuweonshlenmﬂ) . . e (Signed) o’ o

Please give the riames and addresses of any other wnnesses to the acc:dent

Erpat- Amd_mm&imm; 2000 - Spt-lage

L2410) bauc. Lk {J,e\d B mmdnmm/u{_ aldiv asntdond .

K:25(6-01) '  (Use other sk forfurther information.)
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_ STATEOFWISCONSIN ~ * CIRCUIT COURT-

- WAUKESHA COUNTY

JAMES ZARDER, GLORY ZARDER, and-~
ZACHARY ZARDER, By Rebert C. Menard,
Guardian Ad Litem, '

Plaintiffs,_ _

Ve

' ACUITY, A MUTUAL INSURANCE
COMPANY, and HUMANA INSURANCE

COMPANY,

Défe-'ndant_s.

Case No. 07 CV 1146

AFFIDAVIT OF EDWARD MILLER

- follows:

STATE OF WISCONSIN )
) ss.

- COUNTY OF. WAUKESHA) - -

Edward Mille’r, béing duly: sworr{u_nder oath, attests and states to the Court aé

2032 South East Lane, New Berlin, Wisconsin 53146.

- 2, That o'n'De'_cember 9, 2005, your affiant and his wife came upon an

1. Thatyour affiant is an adult resident of the State of Wisconsin; residing at

accident scene located east/northeast of your affiant’s residential driveway.

. 3.7 That your affiant and his wife came upon the location of the accident while

Waiking to rmeet your afﬁant’s neighbors for dinner.
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4 That as your afﬁant_ and his wife reached the end of your afﬁa-nt’s
driveway, your affiant ob_ser_ved a car coming from the west of the drive and heading

east.

5. That prior to Ieaving'-the_driveway, your affiant and his wife waited for the

~carto pass

6. That as your - affiant and. his wife reached the area just east of your. .

affant’s dnveway, your aff ant notlced two children, one of whom your aff'ant later"_

-Iea_rned_-was Zachar-_y Zarder (her_elnafter, “Zarder”). Zarder was sitting o_n a show bank.

7. That the car that previouSly .'passed yout_af_ﬁant's driveway (the “subject |

car’) stopped to the east of your affi ant's dnveway

8. - That your affiant’s "wife asked the chlldren if they were hit by the car, to

' ‘.whlch the chlldren responded no
9. T._hat your aff ant 's wife asked whether the thldren,were.eka.y, to. which the
_children re_plied' “yes.” | | | |
1Q. --That Qne—' d,f the occupants of the subject car exited the car and walked
back toward the children. | - | |
1. That the occupant of th_e subject car asked the.chiidren if theyf were okay.
~ The children informed the car's occupant that they.were okay. | |
12. That_ the ‘occupant of the subject car walked back -'te the car- and,

thereaﬂer; the car drove away.

13.  That after the subject car left the area, your affiant’s wtfe again inquired -

whether the children were okay and, further, if the.children needed help. The children

. confirmed that they were okay and refused the offer for help.

2 P-Ap.
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14. - That after their’ encounter your -aff ant and hrs wife met with your affi ant' :
nerghbors and continued to walk towards a local restaurant | |
| 15,  That the rnfonnatron detailed in the foregorng affidavit was prowded to a._
representatrve of Acuity, A Mutuat lnsurance Company ‘A true.and correct copy of your
affi ant's signed statement to Acurty A Mutual Insurance Company, is attached as

- ExhibitA.

16_.-_.' That this affi davrt is berng submrtted in- connectlon wrth the above-

'captloned actron

Dated at New Berlnin, Wisconsin this H_day of _X w.vt,Q, ,'-2007.

dward Mrtlér
Subscnbed and sworn to before me this

Notary. Public @(a{e of V\ﬁsconsrn '

My commission expires;/~$/ 7 29

Xi\A\Acuit_y\Zarder V. Acuity\Pleadtngs\Revised Affidavit of Edward Miller 070620 DKM bek.docx
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"BuslnessAddress _ SR

'Dld you see the accident? Alr. _ Date-of at:cident'il'g,c. ¥ Aoos

9% (uJ(" toas aem rm..,o,p ‘l"o Ae o accfo(n,.,m‘- ) :- .

- - I;TEPI:IENT OF M'russs |
ACUI I ' opasr S EXHIBET,_.A_

SheboyganWI 53082
_Clafm Number: KY8268 Claim Adjuster: Joshua Tegen - L " Daté of Statement H‘_ dodt,
" . Name: Edward Miller ) )

Home Address 2032 S East Lane New Bed‘n wi 53146

Whera ‘did the acc:dem oecu;? Gw _

bLt LRt A A A - ol

f;c- \!—L-!z PR _pass [A)L_nm N ¥'—°'.c L ot
lﬁi’f- deS’F v/drér /)lf! Te W@S /oo“,w d \[‘&-Q

U&_Bcg&_éi
' VF[A—":(‘{.M—Q ho.h'f‘j A \’-@o Lu.m-.nuk‘ﬁ oast o2 st NP L &

A ",(foQﬁ

awvQ S:H\U‘;x-m/t wﬂ,a.a Wau)ltau\.-ﬁ(,

(1]

l - ) —~ sese

Aty AN n-o'

. . . 277 3 NN

(kumehsgmm:uonstatemene) | S T (Signed) © se” &

Please gwe the names -and addresses of any olher wﬁnm to the accident ' -'
k2s@ony (Use othe sidefor further Information.)
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‘ STATEOFWISCONSIN  CIRCUITCOURT . - . WAUKESHA COUNTY

JAMES _ZARDER, GLORY ZARDER, and
ZACHARY ZARDER, By Robert €. Menard,
Guardian Ad Litem,

Plaintiffs,
\',_ "Case No. 07 CV 1146

ACUITY A MUTUAL INSURANCE
COMPANY, and HUMANA INSURANCE
COMPANY, '

- Defendants. -

T AFFIDAVIT OF DANIEL K MlLLER o

STATE OF WISCONSIN )
COUNTY OF WAUKESHA)

Daniel K. Miller, -b_eing duly sworn under _oatn, attests and states to the Court as '

follows: | - | | -
‘ 1 That your affiant is -an attorney licensed. to practice Iaw in the State of

'Wlsconsrn and is an assocrate attorney wrth the- Iaw firm of Grady, Hayes & Neary, LLC,
Wthh has- been retamed to represent the Defendant, ACUITY A Mutual Insurance
. Company, in connection with the above—captloned matter |

2. That ACUITY, A Mutual lnsurance Company, issued a pohcy of insurance
to the Plaintiffs, James and Glory Zarder wrth a ‘policy term of August 15, 2005 to
August 15, 2006. A true and correct copy of the_ACUITY Policy is attached as Exhibit-
A |
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i

o

© 3. Thatthis affidavit is being submitfed in support of the Defendant, ACUITY,

A Mutual Insurance Company’s Motion for Def:la_xratory Judgment.

Dated at Waukesha, V\ﬁ_scon_sin this _/ [ #4 day of Jan‘ua'fy, 2008.

Subscribed and sworn to before rie this”

- At dayof & /numfc,]L , 2008,

. ‘ch;tary' PUblic, Staté of Wisconsin

—- ---My-commission-expires: —43133’[0 EET—

Daniel' K. Miller -

P-Ap.
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AFFIDAVIT

True Copy of Pollcy

A
STATE, OF WISCONSIN )
- ) ss

- SHEBOYGAN COUNTY )

Thomas' € _Gast, Personal Lines Underwrltlnq Manaqer of .

- ACUITY, A Mutual Insurance Company, ‘being familiar with_ the
forms: used by the company ‘in its regular course of buslness_
and being .its custodian of underwriting records and-files,
certlfles that he has checked the records for pollcy number
80564 1ssued to James &.Glory Zarder and coverlng 2003 :

© - Cadillac Escalade 2000 Cadillac Deville DTS 4dir, 2005 Saab -

9.3 4dr, home at 14285 ‘W Park Ave New Berlin WI. 53151 &

Excess Personal Umb;ella Llabllitnﬂdurlng the pOllCY term_ o

'_from ba :15-05 to -08-15-06.

, THAT sald pollcy accordlng to. the records was subject
- to the - Coverages and Limits,. Insuring Agreements . .
- Conditions, Exclusions, and applicable Endorsements as

" attached. )

Thomas ¢ Gast

. . o - M“"“""’"c
~ Subsc ibed and swaxn to before mwe “\s““ ‘XJ'____ ,'9 %,
thig élﬁ(/ day of M , 200(9 ’ ;S‘,Q;Q\ T OO"s_
S : ._5‘41;-"(\\OTAR')/";-;:"'=
. q \/@Muaé/ D L e 2 1
: R APUBLIGS. §
Notary Publlc, State of Wlscon51n » % ‘yuu;BL K §'
- My -Commission Expires: ) g =Y / O . _,,""Q‘o;;v',‘l"’s@_\‘&

23
T
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Acw , ' L - - 'ROAD AND RESIDENCE . .
- - RENEWALDECLARATIONS

A Mutual lnnmnct Company
 Your Namé and‘Address: S P Agency' 2042EA- .. (414)271-3575
- JAMES & GLORY ZARDER ‘ROBERTSON-RYAN & ASSOCIATES
. 14285 W PARK AVE o = 7 TWOEASTPLZSTE650 -
. NEW BERLIN Wl 53151 : . .330 E KILBOURN AVE
. : . MILWAUKEE ‘Wi 53202
i
-Poltc_:y Number: G80564-5 e LD Policy Period:- .  Effective Dafe:- 08—15,-65 .
o . : L . Coe e : - Expiration. Date: 08-15-06 '
COVERAGES - : R _ . S
- - Section.| - Property Limit ........ e sl e Do $1,012,500
- Property Deductibleé . ... ...:..........:....$250 ’ - - :
Dwellrng Stated Value e e .$405 OOO Replacement Value
Sectron M- -Liability-bimit - ... R SRS $500,000°
MedlcatPaymentermlt e iea et e e et e $5,000"
Medical Payments Limitif wearinga seatbelt. LT T O PN $10 000
Sectron - Unrnsured Motonsts LMt oo e e R S $500 000
Underinsured Motorists Limit .. ......... .. .. e e e et e $500, 000.
Umbrella -. Personal Umbrella Liability- lnsurance Limit.. ... e S $2 000, 000
. wrth self-insured retentionof "...... . ....... $25t) ) S
" DWELLING o
' The Insured’s address is the Iocatlon of the Residence Premlses
Endorsements RR-146 (01-99) Sewer or Drain Backup Broad
. T S N AN e $65.00
RR-193 (09-97) Premrses Alarm or Fire Protec-. - . e
lon System .. L e, R PP - --.. $44.00-
RR-244'(06-02) CoverageEnhancementsPlus P S $3900

RR 245 (06-02) Limited Fungt Wet or Dry Rot or Bactena Coverage

. VEHICLES o .- . .
’ " Car1:2003 CADlLLAC ESCALADE Vehrcte lD_ 36YFK66N53G254405 anate Passenger Car
UninsuredMotonstsPropertyDamage[Jmlt........-...................,..\.'-.,... .. $10;

CarDamage Coverages:
Damage by Collision :..... Actual Cash Value Less $500 Deductible

Damage Not by Collision ... . Actuai Cash- Value Less $100 Deductrble .
Towing and Labor ...:....$50 Limit
-Endorsements: RR-182 (07- -98) Uninsured Motonsts Property Damage
"RR-248 (08-03) Coverage for Damage to Your Car Exclusion
Car 2: 2000 CADILLAC DEVILLE DTS 4DR Vehrcle ID:1 GGKF5790YU329684 Private Passenger
Car - :
Unmsured Motonsts Property Damage erlt. s e s $10 000

P-ap. 121
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ACUI o o - .-

Policy.Number: C80564 -5

A Mutual Insuraics Company

Car Damage Coverages: '
Damage by Collision ... .. .Actual Cash Value Less $500 Deductrble

*.Damage Not by Collision .. .Actual Cash Value Less $100 Deductrble
Towing-and Lahor ........ $50 Limit

Endorsements RR-182 (07-98) Uninsured Motonsts Property Damage -
RR-248 (08-03) Coverage for Damage to Your Car Exclusion

.~ . Car 3:2005 SAAB 9.34DR Vehicle ID: YSSFB49$551054775 Private Passenger Car

Uninsured Motorists Property. Damage Limit ...l ceee et

Car Damage Coverages:
Damage by Collision .. . .-.".Aclual Cash Value Less $500 Deductrble

. Damage Not by Collision . . .Attual Cash Value Less $100 Deductrble
Towing and-Labor ........ $50 Limiit -
Lienholder: © - L Addrtronal Insured: -
SAAB LEASING COMPANY . - " SAAB LEASING COMPANY :
‘PO BOX 7101 : ) . - POBOX 7191 :
CLITTLEROCK AR 72223 - o UTNE ROCK AR 72223
Endorsements RR-40 (09-87) -Additional Insured
- RR-182 {07-98) Uninsured.Motorisis ‘Property Damage
RR-248 (08-03) Coverage for Damage to Your Car Exclusion

$10,000

PRIMARY INSURANCE FOR UMBRELLA

PRIMARY INSURANCE Exposures

Type of Exposure .
PERSONAL LIABILITY EXPOSURE - .$580,000 Each Occurrence

AUTO LIABILITY EXPOSURE - 7.$500,000 Combined Si'ﬁg‘le Limit

-Limits of Insurance

FORMS

- RR-15 (06-02) WsconsinPersonalUmbrella............................. .......
- RR-19(03-93) Scheduled Personal Property ... ............... e iieacaaa ... $263.00
RR-20 (03-99) Boat and Outboaid Motor Form ...... e et P $370.00

RR-26(08-98) Home Computer ........0.......... et e,
v - : $99.00 -

_ RR-28,(08-02) Watercraft Liability .....:.............. e S eeiaeacesan.
RR-'53 {04-97) . -Rermbursement of Car Rental ExpenSe e e e e e, $18.00

.PREMIUMS
Totalpremrumforthepolrcyperrod s e

You qualify for this reduced premium’ because
* you have your atito and honieowners insurance combrned with thrs Road and Resrdence Polrcy

* you have another car insured with ACUITY. -
your student driver qualifies for a good student discount.
you have atleast one car rated with an:auto responsrbrlrty drseount.

you 'have received a home’ responsibility-discount. .
* you continue to insure this policy with ACUITY, eammg an auto renewal discount.

P-Ap.
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ACUITY

A Huu:l Insurance Cnmp:ny -

ADDITIONAL RATING INFORMATION

Page 3
Pohcy Number C80564-5

Dwellmgs
Dwelling . E:xposurp' Protecﬂon Constiuction” . L
Number = . State ~ - Class’ Type Year Seasonal Woodstove |
1. Wi 04 Brick 1990 No - No.
’ ) . . : Increased’ Increased
‘Dwelling - ) Number- - Basic Section Il Candominium
- Number. Condominium of Units ~ Premium- Premium PartAPremlum
.1 No - 662.00 - . 23.00
Vehicles . -
Car.  Model : . c ’ Exposute
Number Year- - CarDesqrinion Car ID Number - State
1 2003 - CADILLAC ESCALADE 3GYFKE6N53G254405 wi
2 2000 CADILLAC DEVILLE DTS 4DR 1GBKF5790YU329684 - 'Wi
I A 2005 ' - SAAB 9.3 4DR . \_{SaFB49855.10'54?75 Wl
 car " Driver o : ' ' Stated
Number ‘Number Class ) _'Symbo1 ) Fibe'rg‘l_ass Amo_unt
1 1., 111230 ‘016 No '
2 2 111130 H14 No
3 3 141181 015 No
' . R . . Uninsured Motorists
Car Liability Medical Liabitity and Uninsured Motorists Property Damage
-Numbei Limit - Limit Medical Premium - Limit Premiam Limit Premium
o1 500,000 5,000 3'26.0_0 500,000  21.00 .. - 10,000 - Included -
2 500,000 5,000 286.0_0 "'’500,000 21.00 10,000 “Included
3 500,_0Q0 - 5,000 - 1,092.00 '500,000 26.00 - 10,000 - ‘Included
. Car .'Underln_sured N_Ioto:rists, - éompreh-e'n'sive E ’ COIII'slon> - . ' Towing .a_nd Labor
" Number Limit Premlum - Deductible  Premium Deductible  Premium Limit Premium.
1 500,000 . 22.00 - 100 -160.00 500 '2_42..00 50 5.00
2 600,000 2200 - 100 101.00 500 163.00 50 5.00 - -
3 500,000 28.00 . 100 545.00 - 500 . 851.00 50 -6.00
Car Car -
Number Premium
1 ' 776.00 .
2 598.00
"3 2,548.00
Drivers .
Driver-  Car ) _ .- Awayat Good .
Num_ber Number Driver Name Birthdate.  Sex Married  Principal  School  Student
1 1. ZARDER, JAMES H 03-31-58  Male- Yes Yes No . No
2 2 ZARDER,; GLORY A 12-14-59 Female  Yes Yes No No
3 3 ZARDER, APRILV 04-13-89° Female  No Yes No Yes .
P-Ap.
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. ‘ 3 ' : o ' ' ~ Policy qubel?' '_(28?)223—2 _

T AMutal Insuranee Company’

B

- .P-resident,
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. We agree with you, in retum for your prexﬁi’um
_insure you for coverages and limits of liability on

NOTICE

‘In-the event of an accident, occurrence or loss, written -
‘hotice must be given to us or our agent as soon as

' POLICY AGREEMENT

payment, to insure y°u subject fo the terms -of this policy. We will
ly as shown inthe Declarations of this palicy.: ’

WHAT TO DO IN CASE OF ACCIDENT OR LOSS

OF ACCIDENT; OCCURRENCE OR LOSS |

reasonably possible and within one year from the date
- of the accident, occurrence -or loss. The notice must
- give the time, place and circumstances of the accident;

" occurrence or loss, including the- names ‘and address- )

es of injured persons and witnesses. -

OTHER

DUTIES

1. A person claiming- any coverage of this policy

. must . )
. Co'operate with 'us and-help us in any matter

a.

b.

conceming a claim or suit.

‘Send us -promptly. any legal p__aperé rec.eiv_ed_-' '

. relating to a" claim- or suit,

‘e

" Submit fo physical examinations at our ex-
pense.-by doctors we_ choose as c)_ften_as we

may reasonably- require.

' Authorizé - us fo obtain medical and ofhef re-

cords.

" e. Provide any wiitten proofs of I6ss we requirs.
2. A person c!aimirig'coverage “under Section i -

Preperty must..

a

Allow us to inspect and, appraise the damaged
Pproperty before its repair or disposal; :

b: Notify the police in case. of foss by theft;

c. Notify the credit ‘card or find transfef card
.compapy ‘in‘ case of loss under Credit €ard-or

Fund Transfer Card coverage; i
(1_) Protect the property from further damage;

(2) Make reasonable and necessary repairs to
protect the property; and . T

(3) Keep an accurate record of répéir ex-

penses. .

Prepare. an i_n\/entory of damaged personal - '

property showing the quantity, description, ac-

tual cash value and aniourit.of loss. Attach all .

bills, recéipts and related documents that. jus-
tify the figures in the inventory; :

As often as we reasonably require:

- (1) Show the damaged property; -

) RR~:1(3-04)W|

(2) Provide us with records- and ,dt')cume_nts
- we request and permit us to make. copies;
and o , -
(3) Submit to questions under oath and 'sigh
and swear fo them.

' g. Send fo us within 60 days after our fequest,
your signed, swom proof of loss which sets
forth, to the best of your knowledge and be-
lief: - T

(1) The time and cause of loss; _ _

(2) The interest of the insured and- all others .
’ i the property involved and _all liens on

. the property; - oo c

(3) Other insurancewhich may cover the loss;

(4) Changes in titlie or occupancy of the prap-
erty during the temm of the policy; .

(5) Specifications of damaged buildings and

detailed repair estimates; .
(6) The inventory of damaged personal prop-
- erty described in 2e above; - S
(7) Receipts. for additional living -expenses in-
curred and reeords that -support the fair
rental value loss; and” T N
~ (8) Evidence or affidavit that supports. a claim
under the Credit Card, Fund Transfer
Card, Forgery and: Counterfeit Money cov-
erage, stating the “amount and cause of
. loss. Lo )

3. For-claims submitted under item 9 of Additional
Caverages and Payinents - Section. I, you must .
submit to us within 60 days after the loss, a ..
sworn sfatement of loss ‘and show- the damiaged

‘property; if in the insured’s control.

4. A person'claim,irig Uninsured Moton’sts coverage

must nolify the" police within. 24 hours of the ac-

- cident if a-hit-arid-run driver is involved. -

5. A person claiming Underinsured Motorists Coy-
- erage-must:” ~ . . B
a. Promplly send.us-copies of the legal papers if
. a'suitis brought; and ) )
b. Promptly notify us in writiig of a tentative
" settlement ‘between the insured- person and
the ‘insurer of the underinsured motor ve- .
hicle and allow us to advance payment to that
“insured person in an amount -equal to the .
fentative seftlement. within 30 days after re-
ceipt of notification to preserve. our rights
against the insurer, owner or operator of such
vehicle. -However, this paragraph b.does not
apply if failure to notify us does not prejudice
our rights against the insurer, owner oroper- -
ator of such underinsured motor vehicle.

6. The insured person or the insured will not, ex-
cept at their own cost, voluntarily make payment,
assume obligatior_m or.incur expense other than:

P-Ap.
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- a._For first aid to others at the trme of the bodrly
injury;

b. To protect property as described in 2d of Oth- .

- er Duties.

DEFINITIONS

s Throughout this polrcy and-its endorsements, the words
- defined -below appear in boldface

1

"Auto busmess means the busmess of selling,

_ repairing, servicing, stonng or parking cars.

"Bodily injury” means bodrly harm, sickness or
disease; including required care, loss of services’

. .and death that results.

- "Business" rncludes

a." Trade, profession or occupation and )

b. Home day care services Tegularly provided by .
an insured fo a person or persons other than’

insureds, if the insured receives monetary or
“other compensation for such services.

. Business ‘does " not. include the. mutual ex-
" change of home day care services and the

i rendenng ‘of home day .care services by an’

insured to a relatlve of an |nsured

“Insured® means you- and resrdents of your
househeld who are:

a. ‘Related to' you by blood, mamage or adoptlon

b. Other persons undér the- age of 21 and-in the

. care of any person named above
Under Section N, “insured”.also means

c. -With respect to animals or watercraft to' which
this- policy applres any persen or organization
legally responsible for these animals -or water-
craft which are owned by you or. any person
included i 4a or 4b .above. A-person or or-

" ganization using or havmg custody of these
animals or watercraft in the course of any -

“business or without consent of the owner is
not an.insured;

d. With respect to any vehrcle to which this policy

applles

(1) -Persons while. engaged in your employ or
that of any person included in. 4a or 4b
.above;or -

(2) Other persons using the vehrcle on an
" insured location with your consenL

" *Insured locatron" means:

a. The resrdence premrses‘~

b. The part of other premrses other structures

and grounds used by you as a residence and;
(1) Which is shown in the Declarations; or

(2) Which is acqurred by you dunng the "poli-
cy period for your-use as a residence.

c. Any premrses used by you in. connection wrth
a premises in 5a or 5b above;

d. Any part of a premises:
- (1) Not'owned by an insured; and

RR-4(3-04)W1

10,

11.

12.

(2) Where an insured is temporarily residing.

e. Vacant land, other than farm land owned by

or rented to an insured;

f. Land owned. by. or rented to.an msured on
. which a one or two. family dwellmg is being
_built as a residence for an insured;

g. ‘Individual or family cemetery plots or bunal.'

vaults of an insured; or

h. Any part of a premises occasronally rented to’

an insured for other than business use.

"Occupying” means in, on, getiing into or gettlng'_ o
- outof. .

"Private passenger car” means a four-wheel car
of the private passenger type -

"Property damage™ means physical Injury to, de- . .

struction of, or loss of use of tangible property

"Relative™ mearis a person llvmg in your-house-
hold and related to you by blood, marriage or

adoption, including a ward or foster child."

“Rented car" means a private passenger car

rented for 30 consecutrve days or less to:-
a. You or

b. A relatrve who does not own a pnvate pas-
senger car or utility car.

“Residerice employee" means:

a. An employee of an rnsured whose dutres are
related to the maintenance or use of the resi-

dence premises,’ rncludrng household or do-

- mestic servrces or

'b. One who perfomts.srmrlar duties elsewhere.'

“ not related to the-business of an msured
“Residence premises” means:

a. -The one family dwellmg, other structures and
grounds; or

b. That part of any other burldlng. .

whére -you reside and- which is, shown,as‘the. .
residence premises” in the Declarations.

“"Residence preinises” also- means a two family

dwelling where you reside in-at least one -of the

- family units and which is shown -as the “resi-

13.

14.

15,

dence premlses in the Declarations, *

"Utility car” means a car of the pickup, van or.’

panel truck type with agross vehicle werght of not
more than 8,100 pounds.

"Utility trailer” means a vehicle desrgned to be
towed by a private passenger car and includes a
farm wagon or farm implement while towed by a

_private passenger ‘car or utrllty car.

"State” means-the District of Columbla and any
state, teritory or possession of the Umted States.

P-Ap.




- and any brovince-of Canada. '
16. "We,” "us" and "our” mean-the company provid-

ing this.insurance.. N o
17. "You” and "your" mean the policyholder named
", In the Declarations and spouse if living in the

same household.. . : ’

18. "Your insured car” means:

. a. Any car déscribed in the bedaratibnsan_d any -
private passenger car or utility car you ac-
quire -as” a replacement for ‘a:described car -

which you no’longer own. If the réplaced car
was insured for-Car Damage coverage and
you'want this coverage to apply-to the replac-

ing car, you must notify us within 30 days of
_its acquisition. ’

b.. Any additional private passenger car or util-
. ity car of which you acquire ownership, if you
. notify us within 30 days of its acquisition. - -

" .c. Any utility trailer you own. ' T
d. Any car or dtility trailer not owned. by you,

except a rented car, while being temporarily
used as a substitute for any vehicle described
" in parts a, b or ¢ of this definition because of
its withdrawl from normial use due to break-
down, repair, servicing, loss or destruction.

* e."Any rented car.

"' SECTIONT- PROPERTY

-T,hls Section includes Part A - R'esideﬁce,.Part B -
Personal Property, Pait C - Car-Damage and other
- -articles or classes -of property-separafely described and

specifically.insured in this policy. The limit shown In the :

Declarations for Section 1 - Property is the miost'we will

pay because of one aceumence for the fotal of all loss

*'or damage, covered under Part A -'Résidence and Part
-B-- Personal Property. Special limits of liability stated in
this policy for- some property do_ not Incredse the

amount of insurance. .- ) . .

The Dwlling Stated Value shown in-the* Declarations is.
the maximum we will pay for a covered loss fo the )

- dwelling under Part A. If you make alterations to' the
dwelling which increase jts replacement cost by'5% or

more, you must notify us.within 30 days of completion..
If you have nofified. us or if you have not made such .
alterations and elect to repair or replace.the damaged .

-dwelling after a loss, we will increase the dwelling

stated value, if necessary, to equal the full rep.’acem}ant' .
cost of the dwelling, but not to more than the Section 1

- Property Limit shown in the Declarations. The Section
-1 - Propetty Limit is not increased when this occurs. -

'If ‘the Dwelling Stated Valye is ingreased under. the -

* above. provision; we will increase the policy premium

for the remainder of the policy term beginning the day |

after- the loss. The premium will .be based on the
Dwelling Stated. Value determined above. As part of
this, - effective the day after the loss, we -will increase
the Section | - Property Limit by the same percentage
by which the Dwelling Stated Value was increased.

PART A - RESIDENGE

1. We -cover:

~a. The dwelling on the r-ésiden;:e premises-

shown it the Declarations, including structures
attached {o the dwelling. -

b. Other structures on the residencée: premises.
set apart from the dwelling by clear space.
This includes sfructures connected to the
dwelling by only a fence, utility line or similar
connection. '

RRAQ-04Wi

"We do not cover other structures: _
(1) Used ir whole or in pari for businiess; or’

(2) Rented or held for rental ‘to any person .

- ot a tenant of the dwelling, unless used
_solely as a private garage. : .

c. Materials and supplies located on or next to
" . the residence premises used ta construct; .-

-alter or. repair_the dwelling of other structtires
.on the residence premises. '

CdVefage under 1a, 1b and 1c does not apply to

_ land on which the dwelling or other structures are” -
located. . ’

. If a loss covered under-this Section makes that
part of the residence premises where you reside’

not fit tolive in, we cover, at your choice, either

- of the following: However,.if the residence pfem- . -
- ises is tiot. your principal place of residence; we
will not provide the .option under ‘paragraph b

. below.’ : :

a. Addi’tigrial Living Expense, meaning any
" necessary. increase in living.expenses incuired

by you so that your household can maintain_

its normal standard of living; or

. b. Fair Rental Value, mearing the, fair rental-

value of that part of the residence premises
where you reside less any ‘expenses that do
not continue ‘while -the premises is not fit to
five in. , :
Payment under a or b will be for the shortest time
required to repair or replace the damage or, if
you permanently -relocate,. the .shortest time re-
quired for your household to settle elsewhere.

. If a Joss covered urider this Part makes that part.

of the-residence premises renfed to others or
held for rental by you not fit to live. in, we cover
the: : '

-Fair Re_ntél"Value, meaning the fair rental value
_of that part of the residence preriiises rented to -

others or held for rental by you- less any ex-
penses that-do not continue while the ‘premises is
not fit to live in. '

P-Ap.
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‘Payment will be for the shortest time required to

repair ‘or replace that part of the premises rented,

or held for rental.
4. If a civil authority prohibits you' from use of the
- residence premises as a result of direct damage
to neighboring premises by a peril insured against
in this. policy, we cover the Additional Living Ex-
pense or Fair Rental Valug loss as’ provided un-
der 2 and.3 above for fio rore tham two weeks. -

. The periods of time under 2, 3 and 4 aboye‘ar'e not’ -
limited by expiration of this policy. . '

We do not cover loss or expense due to cancellation of

" alease oragreement..

Perils - Part A

We insure agaiﬁst fisks of direct. loss to property de- -
", &cribed in Part A only if that loss is a physical loss to .
.*‘property. However, we do not insure loss: ) S

1. “Involving collapse, other than as provided in Addi-
tional Coverages - Section |, item 8; .~

.2; Excluded under Exclusions - Section I. .
PART B - PERSONAL PROPERTY

: "We cover personal property owned or ‘used by an -
insured while. it is anywhere in the world. At your .

- Fequest, -we will cover personal property c')w,ngd by:.
" 1. -Others while the property is on .the ‘part of the

residence premises occupied by an insured; -

’ 2. A guest or a resideiice employee, while the

. broperty is in any residence occupied by-an in-
- sured. . . ’ R

Our limit. of IiaBility for pe_lison_al- pi'opert)" ‘usually lo'-, .-
cated at an insured’s residence, other than the. resi-

dence- -premises is $5,000.  Personal propertty in-a
newly acquired principal Tesidence is not subject {o this

_limitation” for the 30 days from the time you -begin to )
. move the property there. - g L to

- Special Limits of Liability. Tile‘specia'i- fimit for each

numbered category below is-the total fimit for each loss

~ for all property in that category. -

1. -$200 on-money, bank notes, bulfion, gold other
. than goldware, silver other than silverware, plati-
num, coins and medals. - . -

" 2.:$1,000 on secuiities, accounts, deeds, ‘evidences

of debt, letters of credit, notes other -than bank

notes, manuscripts, personal- records, passports,
- lickets and stamps. This dollar limit applies to-

these categories regardless of the medium (such
as_paper or computer software) on which the
material exists. i

This limit includes the cost-to research, replace or
restore’ the information from the lost or damaged
material. ’ ' ' -

3. $1,000 on watercraft, including their trailers, fur-
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.- 'riishings,'equipment and outboard motors.
4. $1,000 on grave markers.

5. $1,000 for loss by theft of jewe'lry,,' walches, furs,
precious and semiprecious stones.’ :

6. $2,000 for loss by theft of fireams. _

7. -$2,500 for loss by theft of silverware, silver-plated -

~ ware, goldware, gold-plated ware and pewterware.
This includes flatware, hollowware, tea sefs, trays
and. trophies made of or including. silver, gold or
pewter. - . " R

8. $2,500 on property, on the residence premises, -
" used at any time orin any manner for ‘any busi- .

. _ness pulpose. o )

9. $250 on.property, away from- the residence

“premises, used at any time or in any manner for
-any business purpose. . . . . :

40 $1,000 for loss to elect}dnfc.épparatu's._wﬁile‘in'ér o

upon_a.mofor vehicle or other ‘motorized -land
cohveyance,. if the electronic’ apparatus is
" " equipped to be operated-by power from the -elec-

trical- system’ of the vehicle or conveyance while”

refaining its capability of being operated by other
sources of power. Electionic apparafus includes:
_a. Accessories of antennas; or o
- b. Tapes; wires, records, discs.or other média;.
for use with ;any'e_lectronic apparatus described in
- this itern. 10. : S -

- 11. '$1,000 for loss to electronic apparatus, while not
in or upon a motor vehicle or other motorized land” -

T conveyance, if the electronic appa’ratUs: )

a: Is equipped-to.be operated from the electrical

system” of .the’ vehicle of conveyance while
- refaining its capability of bejng operated by
- .other sourees of power; . R
b." Is away from the residence premisgs; and

c. Is used at any tim

business purpose. _
‘Electronic apparatus includes:

.a. Accessories and antennas;.or _ -
b. Tapes, wires, técprds, discs or other media; -
_for use with any.elec_troni'é épparatus described in

this item 11. LT

-~ Perils - Part B 7

We jnsufe_: for direct “physical loss fo the property. de-
scribed in. Part B caused by a peril listed -below unless

the property or the loss is excluded in Exclusions - -

Sectionl. - . :

1. Fire or lightning.

2. Windstorm or hail. - . _
This peril does not include loss to the property
contained in a building caused by rain, snow,
sleet, sand.or dust unless the direct force of wind
or hail damages the. huilding causing an opening
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in'a roof or wall and the raln snow, sleet, sand or’

dust enters through this apening.

This peril ‘includes loss to- watercraft and thelr
frailers, fumnishings, equipment, and outboard mo-
tors, only while msnde a fully enc!osed buﬂdmg

- Explosion.

Riot -or civil commotlon
Aircraft,

from smeke. .

This. peril does not mclude loss caused by smoke
from -agricultural smudgmg or mdustrial oper-

.atlons

Vandahsm or mallcious mlschlef .
Theft, includmg aﬂempted theft.and loss of prop-

_erty from-a known place when it is llkely that the

. property. has been stolen.
- "This penl does not include loss caused by theft.

) ¢. From that, part of a resndence premlses rent—_

10.

a. -Commrtted by an msured

b In or to a dwelhng under’ constructxon or of'

. materials and supplies for use in the construe-
* fion until the dwelllng s finished and occupled
or .

ed by an insured to other than an insured.

This peril does not.include loss caused by thed -

that occurs off the residence premlses of; -

a. Property while at any other reSIdence ownéd’ .
by, rented to, or occupled by .an insured; -

except while "an insured is- temporarily living
there. Property-of ‘a student who is an insured

- is covered while at the residence away from .

home if the student has been there at-any

time during the 45 days: tmmedlately before

“the loss;

b. Watercraft, mcludmg thelr furnishings, equnp—-

" .- ment and outboard motors; or -
c.” Trailers and c_ampers. )
Falling objects.

" This penl ‘does not include ioss to property con-

11.

12.

tained in a building.unless the roof or an_outside

" wall of the "building is.first damaged by a falllng

object. Damage to the fallmg object ltself is not
included. :

Welght_of ice, snow or sleet which causes dam- -
"age to property contained in a building.
‘Accidental .discharge or overflow of ‘watei or

- steaim from within-a plumbing, heating, air con-

ditioning or dutomatic fire protective sprinkler sys- -

tem or from within a household appliance.
This peril does:not lnclude loss:

a. To the system or appliance from whlch the
water or steam escaped;
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including self-prope!led missiles and_
spacecraft.

-Vehlcles :

Smoke, meaning sudden and acc:dental damage .

13,

b. Caused by or resuiting from freezing except

as provided in the perit of freezmg below; or
c. On the residence premises caused by ac-

cidental discharge or overflow whlch occurs off.

the residence premises..
In this- penl a plumbing system doés. not mclude

.8 sump; sump pump or related equnpment.
‘Sudden and accidentai tearing apart, crackmg, .

burning or bulging of. a steam or hot water

heating system, and air conditioning or automahc. L
~fire- protective sprinkler system or an appllance

- . for-heating water.

14,

We do not cover loss caused by or resultmg from

- freezing under this pen. -
Freezmg of a pIumblng, heating, air. conditioning -

“or automatic.fire protective spnnkler system or of

-a'household appliance.

This peril does not include loss on the residence: -

" _premises while the dwelling is- unoccupied, unless

15.

16.

“17.

-1

you have used, reasonable care to:

. a. Maintain ‘heat in the buddlng. or

b; Shut off the water supply and drain ihe system
" and appllances of wafer:

Sudden and accidental damage from artifi cially

- 'generated electrical current, .

This peril does not include loss to a tube, transus-
tor or similar electronlc component. Co-

Damage by glass or safety glazmg matenal

‘which is part of a buuldmg, storm door or storm

window. .
This penl does not include loss on the residence

- premises ‘if the dwellihg has been’ vacant for-

more than 60 consecutive days. lmmedlately be-

fore .the loss. A dwellmg bemg constructed is not

considered vacant

"Volcani¢ eruption other than loss caused by

earthquake, land shock waves or fremors.

" PARTC - CAR DAMAGE

We' will pay for direct and accldental loss of or

- damage to your msured car, mcludmg its equnp— ..

" - ment;

a. Caused by collisnon, Af Damage by Colhsuon
coverage is indicated in the Declaraﬁons, or

" b. Not caused by collision, if Damage Not by
Collision coverage is indicated in the Declara-

tions.

_Townng and Labor Coverage. If this coverage is

shown in the Declarations, we. will pay, up to the

amount’ shown for towmg and Iabor, costs_ you~
incur each time your insured car is disabled. The

labor must be performed at the place of disable-
ment. .

: Transportatnon Expenses If there is a total theft
-of your -insured car, we.will pay up to $30 per

. day, but no more than $900, for. the cost of nec-
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- essary transportation incurred by an insured per-

son. This coverage begins 48 hours after the theft

.and ends when the car is retumed to yse or when

we pay the loss, whichever comes first.

ises, Vandalism or malicious mi'sqhief or Theft.
- The limit of liability for this_coverage will not be

more than 5% of the dwelling statéd value limit, or
more than $500 for any one tree, shrub or plant.
We do not cover property grown for husiness

Additional Deﬁp_itions -Part ¢ - _ , - purposes. - . _

' ’ 4. Fire Department Service Charge. We will pay up to
$500 for any one loss for fire department service
charges billed by a govemment éntity or a fire de-

As .us'ed in this Part: : _
- 1. "Collision" .means collision of your insured ¢ar

. with another object or, upset of your insured car.
. Loss caused by missiles, falling objects, fire, theft

or larceny, explosion, earthquake, windstorm, hall,

water, flood, malicious mischief or vandalism, riot

or-civil commotion, colliding.with a.bird or animal,

or breakage of glass is.hot deemed loss caused.
. by collision. But, if breakage of glass-results from'

a collision, you.may elect to have it treated as
. loss caused by collision. - R
- "Your insured. car” Is defined under- the Defini- -
- ions Seetion of this policy. As used- in this Part,

your insured car also includes any car or utility . -
" trailer not owned by, furnished to ‘or available for )

regular use by you or a relative while you or a

relativé are using -the vehicle with a reasonable

-belief of having permission to do’'so.

ADDITIONAL COVERAGES - SECTION I |

: -1.- Debris ‘Removal. We will “pay: ‘ydur.'réas_o'nab're

expense- for:the removal of:

a. Debris of property covered under Part A of
Part B if a peril insured against that applies to . -

the damaged property causes the Toss; or -

b Ash, dust or. particlés from a volcanic eruption
" that has caused direct loss to a buildiig or -

‘property contained in a building. -

Debris Removal expense is included in the finnit of

liability that applies to Section | - Property.
We will also Pay your reasonable expense, up to

$500 in the aggregate “for any one loss, for the

‘removal from the residence premises of: - -

a’ Your tiee felled by the peril of winds
- or weight of ice, snow or sleet; or

b. A neighbor's tree felled by a peril insured -

- .against under Part B; .
provided the tree damages a covered structure.

- Reasoriable Repairs. We will pay the reasonable
cost incurred by you for necessary repairs made -

solely to protect property ¢overed under Part A or
Part B -from further damage if a _peril” insured
against cause$ the loss. This coverage. does not

increase the limit of liability that applies to the

property being repaired.

. Trees, Shrubs and Other Plants.. We-oover

trees, shrubs, plants or lawns, on ‘the residence
premises,_for loss caused by the following perils
insured against: Fire or lightning, Explosion, Riot
or civil commotion, Aircraft, Vehicles. not owned or
operated by a resident of the residence prem-
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torm; hail; . .

partment for the résporise to save or protect covered

~property from a Peril Insured Against.

This coverage is additional insurance. No deduct-

ible applies to this coverage. - :

. Property Removed.. We insure property cox"er.éd
‘under Part' A or Part B agalnst direct loss from

any cause while being.removed’ from a premises
endangeted by a peril insured -against and for no

. more than 30 days while removyed. This coverage
does not change the limit of liability that:applies to’

_the-property being removed. T

. “Credit Card, -Fund Transfer Card, Forgery and. . .

Counterfeit Money.
We will pay up to $500 for:

.-a. The legal obligation of an insured to péy- be-

-cause of the theft or unautharized use of cred-

it cards issued fo or registered-in an insyred’s.

‘name;

b.. Loss resulting from theft or unauthorized use .

~ of a fund transfer card used for deposit, ‘with-

drawal .or transfer of funds; issued to or regis-.-

. tered in an insured’s name;

' ¢ Loss to an insured caused by- forgéry or. alter-

ation ‘of any’ check or negotiable instrument;
and E ) . .

d. Loss to an insured -fhrbug_li acceptance in
good faith of counterfeit United States or

) Canadian'paper-currer_icy. o
We do_ not cover use of a credit card or fund
transfer card: o -

-a. By a resident of your household; ": " .
" b."By a person who has.been entrusted with

either type of card; or .-

c. If-an‘insured has not.complied with alt terms -
" and conditions under which the cards are is- .

sued. B .

All-loss resulting from a series of acts. committed

by any one person or in which any one person Is

loss.

or dishonesty of an insured,

-No deductible applies to this cbverage.

" Defense
a. We. may investigate and setfle any claim or -

- suit that we decide is appropriate. Our duty to
defend a claim or suit ends when the’amount
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we pay for the loss equals our fimit of liability.

b I a suit is brought . against an insured for -

liability undér the Credit Card or Fund Transfer

Card coverage, we will provide a defense at -

-our expense by counsel of our choice.

c. We have the option to defend- at our expense
an insured or an insured’s bank against any
suit for the enforcement of payment under the
Forgery coverage. R

7. Loss Assessment. We will 'péy up o $1,000 for .

your share of any loss assessment charged dut-
ing the policy period against you by a.corporation
.or association of property owners. This only ap-

- plies when the assessment is made as-a result of- .-

each direct loss to the property, owned by.all
members calleclively caused” by-a péril nof ex-
cluded under Part A of this policy, other than

“earthquake or land shock waves or tremors’ be-

fore, during or after a volcanic eruption.

- ‘This ‘coverage applies only to loss assessments

charged against-you'as owner or tenant of the
residence premises. T - :
We .do not cover loss assessments charged

against you or a corporation: or association of

_ property owners by any governmental body.
8. Collapse Co i

“a. With respect to this.additional coverage:
" (1) Collapse means an abrupt falling dewn -or
) * caving. in of a.building or any part of a
- building with the result that the ‘building or
. part of the buiilding cannot be ‘occtipied for
" its intended purpose. ]

{2) A building or ariy pait of a building,tha is -
in danger of falling down or-caving in is

" "not. considered to be in a state of col-
lapse,” B . ]
(3) A'part of a building that is standing- is riot
.+ considered to be in. a state of collapse
even if it has separated from another part

_of the building.- - ' :

'(4.) .A building that'is standing or any:part of a K

building .that is standing is' not considered
“fo be in a state of collapse even if it

shows evidence of cracking, bulging, sag- -

ging, bending, leaning, settling, shrinkage
or expansion. . :

b. We insure for direct ﬁhys,iéal_loss to covered’
property involving collapse of a building or any .
part of a building if the collapse was caused .

by one or more of the following;

(1) A peril shown under Perils - Part B. These .

perils apply to- covered building and per-

sonal property for loss insured by this Ad-. -

ditional Coverage;

(2)" Decay-that is-hidden from view, unless the
"~ presence of such decay is known to an
- insured prior to collapse; '
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(3) .Insect or vermin déma'ge that is "hidden
- from view, unless -the presence of such
damage is known fo an insured prior to’
collapse; : o
" (4) Weight of contents, equipment, animals or
’ © people; - L
(5) Weight of rain which collects on a roof; or

(6) Use of :defective material or ‘methods in -

construction, - remodeling or renovation if

the collapse ‘occurs during: the . course of

the construction, remodeling or renovation.

" Loss to an awning, fence, patio, pave-
ment, swimming pdol, uhderground pipe,

flue, drain, cesspool, sepfic tank, founda- - -

tion, retaining wall, bulkhead, pier, wharf
or dock is not included under items 2, 3,
4, 5 and 6 unléess the loss is a direct
result of the collapse of a building or any
part of a.building. . o

This coverage does-not increase the- fimit of liabil-
ity applying to the dar_naged covered property.

. Ordinance or Law.

a. You'may use up.i6 10% of the Dwelling Stat-
- ed. Value 'shown in the. Declarations for the
increased costs you incur due to the- enforce-

-ment of any ordinance or'law which requires

or- regulates: _

* (1) The construction, demolition,. remodeling,
" renovation or repair ‘of that part of a cov-
ered building or other structure damaged

- " by a Peril Insured Against; o

*(2). The demalition "and recenstruction of- the
’ undamaged part of a covered building or
other structure, when that building: or other

structure must be totally demolished - be- .
cause of.damage by a -Peril Insured.

Against to another part of that covered
building o other structure; or

(3) The rémodeling, removal or replaceme'nt-

of the portion- of the undamaged part of a

covered building or other structure neces- -
sary-to complete the remodeling, repair or -

replacement of that -part of the covered

Peril Insured. Against.”

building or other -structure damaged by-a

- b. You may use all or part of this_ordinance or

law coverage fo pay for the increased costs

you- incur to remove debris resulting from the-
construction, demolition, remodeling, _renova- .

tion, repair or replacement of property as stat-
-edin a above. : :
c. We do not cover: - o
(1) The loss in value to any covered ‘building
or other structure due to the requirements
of any ordinance or law; of

(2) The costs to comply with any ordinance or
-Jaw which requires .any insured or others
. to test :for, monitor, clean up, remove,
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- ‘contain, treat, detoxify or neutralize, or in
". any way respond to or assess the effects
of pollutants on any -covered building or

" other structure.

" Pollutants means any solid, liquid, gas--

. eous or thermal imitant or- contaminant,
including smoke, vapor, 'soot, fumes, ac-

ids, alkalis, chemicals and waste.” Waste

includes ‘materials 1o be recycled recondi-
tioned or reclaimed. .- )

Thls coverage is. addltlonal insurance.

EXCLUS]ONS SECTION }

- 1. We-do, not insure under Parts A, B and C for loss:

a

Caused by war, |nclud|ng undeclared war, civil

war; insurrection, rebellion, revolution, warlike
act by.a military force or military personnel,

. destruction or. seizure or use- for a. military

- purpose, and including any consequences of

"-any of these. Discharge-of a nuclear weapon

- agcessories, antennas, tapes, wires, records, .
.discs or other media for .usé with-any such

will be deemed a warlrke act even if acciden-

fal. . .
Caused by nuclear hazard’ meamng any nu--
‘tlear reaction, radiation, ‘or radioaclive con-

tammatlon all whether controlled or :uncontrol-
fed or however caused, or any consequence

of any -of these. Direct loss by fi ire resultmg-
-from_the nuclear hazard is covered.” .

To any device or instrument_for the, transmit-

ting, recording, recenvmg or reproductlon of -
- sound or pictures which is operated by power.
from the electrical system of motor vehicles or -

olfier ‘motorized ‘land conveyances including:

" device or mstrument This exclusron does not

d.
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apply:

m Under Part B when the devnce or instru~

ment

(@) Is not in or upon .a motor vehicle or
other motorized land conveyance; or-

. (b) Is in or upon a vehicle or conveyance
covered by Part B. -

) Under Part Cif the device or mstrument.

{a) Was installed in your insured car as )
- original equipment wheh the car was .
delivered new from the. dealer to the .

original owner;-or

-(b) Ifthe unitis permanently installed in the.

dash or opening provided by the manu-
facturer for installation of a radio.

(¢) Is-a mobile telephone for which the

telephone and wiring are permanently
"installed in your insured car.

To trailers except:

(1) As.included in the limited watercraft cov- .
erage given in Part B - Personal Property, _

8

Special Limits of Liability, item 3.

'(2l Trailers not.used- wnth watercraﬁ are cov-
. ered up to $1,000.- :

(3) Part C applies to a utility trailerf you own -
if described-in the Declarations or if you -

. ask us to insure it within 30 -days-after
you acquire ownership of it.

(4)?Part C applies, up to a $500 llmlt for a.

ufility trailer not owned: by you or a rela-

-tive if you or a relatwe are legally llable_

for the oss.

. 2. We do not tnsure for loss to property de‘scnbed in

Parts A or B caused -directly or indirectly by any .
of the following. Such loss is excluded regardless . -

of any other cause or:event confributing. concur~
rently or-in any sequence to the'loss.

" a. Ordinance or Law meamng any ordinance or'

law:

1) Requmng or regulatlng the constructlon,"
demolition,” remodeling, renovation or re- .
pair of property, incliding removal -of- any

_resulting debris. This exclusion does not

apply to-the amount of coverage that may

be provided for under Addltlonal Cover-
ages ‘Ordinance or Law; :

_(2) The requiréments of whlch result ina loss '

. -in value to property; or

-(3) Requiring the insured or oth_e_rs fo test
“for, monitor, clean up, remove, ‘contain,
treat, detoxify or neutralize, .or in any way

- respond to or assess the effects of pollu-_

tants.
_-Pollutants means any solid, llqmd gas-

" eous or; thermal-iiritant or contaminant, .

including - smoke, vapor, soot, fumes,-ac-

- ids, alkalis, .chemicals and wasté. Waste .

" includes materials to- be recycled, recondi-
tioned or reclalmed

This exclusion .applies whether or not the

property has been physncally damaged.

This exclusion does not apply to.a total loss or

- a constructive total {oss-to the dwelling buitd-

ing. o
b. Earth Movement, meamng earthquake includ-
-, Ing land shock waves or tremors before; dur-
-ing of after a volcanic eruptxon ]andshde
“mudflow; earth smklng, nsrng or shlftmg, un-
less direct loss by:
(1) Fire;

(2) Explosion; or

(3) Breakagé of glass or safety glazmg ma-
terial which is part of a building, storm
.door or storm window;

- ensues and we will pay only for the, ensumg
loss.

This exclus:on does not apply to loss by theft.
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- ¢ Water Damage, rﬁeéning:

(1) Flood, surface: water, waves, fidal water,
overflow of a body of water, or spray from
any of -these, whether or .not driven by
wind; T .

(2) Water which backs up through sewers or

- drains. or which overflows from a sump; or

(3) Water below the surface of the ground,

©including water which exerts pressure on
or seeps or leaks through a building,

- sidewalk, driveway, foundation, swimming -

pdol or other structure. . - -

Direct loss by fire, -explosion -or theft resulting
. from water damage is covered. - :

d.” Power Failure, meaning the failure of power or

other utility service if the failure takes place off
the residence premises. But, if a peril in-

sured against ensues on the residence. prem--

ises, we will pay only for that. ensuing loss.

6. Neglect, meaning. neglect of theé insured o
. use all reasonable means to save and pre-
. s€rve property at and after the time of a loss.

f. intentional Lﬁss, meaning we do not provide

coverage for an insured who commits or -~

dil_'ects an act with the intent fo cause a loss.

3. Wedo notinsure for 1035'-to-brop'eriy, described in

Part A, caused by any of the. following, However,
‘any ensuing. less to propeéity described in Part A
not excluded or excepted in this policy is covered.

a. Freezing of & plumbing, heating, aif condition-
’ ing of automatic fire protective sprinkler sys-
_tem or of a household appliance, or by dis-
".charge, leakage or--Gverflow from within the
system or appliance caused by ‘freezing. This
“exclusion applies only while ‘the dwelling ‘is
- vacant, unoccupied or being constructed un-
less you have used reasonablée care to:

(1) Maintain heat in the building; or
(2) Shut off the water supply-and drain the
. system and_appliancgs’ of water; .

b. Freezing, thawing, pressure.or weight of water "

or ice, whether driven by wind or.not, to a:

(1) Fence, pavement, patio or swimming pool;

2 Found,aiibn, retaining wall or bblkhead; or
(3) Pier, wharf or dock;_ . :

¢. Theft in or to a dwelling under construction, or

" of materials .and supplies for use in the cori-

_struction -until the dwelling is finished and oc-
cupied; - o ' _

d. Vandalism and malicious mischief or breakage
of glass and safety glazing materials if the
dwelling has been vacant for more than 60
‘consecutive days immediately before the loss.
A-dwelling being constructed is not considered
vacant; - ’
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e.

Constant or repeated séepage- or leakage of
water or steam. over a period of- weeks,
months or years from within a plumbing, heat-
ing, air conditioning or-automatic fire protective
sprinkler system or from within a household
appliance; - T
(1) Wear and tear, marring, deterioration;

(2) Inherent. vice, latent defect, mechanical

breakdown; - :

. (3), Smog, rust, mold, wet or dry rot; |
(4) Smoke- from. agricultural smudging or in- -

. dustrial operations;

(5) Discharge, dispersal, seepage, . migration,
release or escape of pollutants unless the’
discharge, dispersal, seeépage, migration,
release or escape is itself caused-by a

" Peril Insured Against under Coverage Cof
.this policy. . ‘ “
‘Pollutants means any solid; liquid, gas-
eous or thermdl imitant or contaminant,

including smoke, vapor, sdot, fumes, ac- -

ids, alkalls; chemicals and waste. Waste

" includes materials to be recycled, recondi-

tioned’ or reclaimed.

- (6) Settiing, cracking, shrinking, bijlging or ex-

- pansion of pavements, patios, foundations,
walls, floors, roofs or-ceilings; or :

(7) Birds, vermin, rodents, insects or domesfic "

animals.

If any of these cause ‘waler damage not other-
‘wise excluded, from a plumbing, heating, air

conditioning -or automatic ‘fire: protective sprin-

-~ Kler system or household appliance, we cover
less caused by the watér including the cost of

tearing out and repiacing any.part of a building
necessary to repair the system or appliance.

- We do not cover loss to the systemi or appli-

ance from which this water escaped.
Weather conditions contributing in any ‘way

with a cause or event excluded in paragraph

1a,-1b or 2 above to. produce the loss:

. Acts or decisions, including’ the- failure. fo- act

or decide, of any person,_gro'up, o‘rg;aniza'tion

- or.governmental body;

Faulty, inadequate or defective:

(1) Planning, zoning, development; surveyirig,
siting; R S

(2) Design, specifications, workmanship, re-
pair, constructions,_ renovation, remodel-
ing, grading_,'-compacﬁon; : _

(3) Materials used in repair, construction, ren-
ovation or remodeling; o '

(4) Maintenance; ’

of part or all of any prop;erty whether oh.qr off

the residence premises.

4. We do not cover under Part B: °
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a.

b.

" The exclusion of property descnbed ‘in ¢1 and.
¢2 abodve applies only while the-property is in.

Articles. separately described and specmcally
insured in- this or other insurance;

'Ammals brrds or fi sh;
C. Motor vehlcles or all other- motonzed land con-

veyances. This includes: .

(1) Théir equipment and accessoties; or

(2) Electronic apparatus . that is -designed fo
-be-operated solely by use of power from

the elecirical system of motor vehicles or

all other motorized tand conveyances.
Electronic apparatus includes: :

- (a) Accessories or antennas; or -

- (b) Tapes, wires, records, discs or other
media;

for use with any electromc apparatus de-_ ’

scribed in this item 4c.

" - or upon the vehidle or conveyance.

We do. cover vehicles or conveyances not- . -
subject to motor vehicle registration which are: -

. (1) Used to servnce an msured’s resrdence'

or .
2) Desrgned for assrsﬁng the. hand’ capped

| Afrcraft and parts. . Aircraft means’ any ‘contri-
vance’ used. or designed-for flight,” except mo--

del or hobby dircraft not used or desrgned to
carry people:or cargo;

" Property of roomers, boarders. and other ten-

. ants, except: property of roomers and boarders

related to an insured;

" Property in an- apartment regularly rented or

" -held for rental to others by an insured;

. {1) Books of accotint, drawrngs or, other paper

Property rented or held for rental to" others off

the residence prem|ses, ’
Business data, |ncludrng stich. data stored in:

- recorgs; or .

(2)- Electronic data processing tapes wires,
records, discs or other software media.

However, we -do caver the cost of blank re-
_cording or storage media, and of prerecorded

computer programs avallable on the retall mar-
ket -

Credit cards or fund transfer cards except as

" provided in Addmonal Coverages - Section |,

‘5. We
. a

item 6.
do not cover under Pait.C:

Loss to your insured: car while used to carry
persons or propetty for a charge. This exclu-
sion does not apply to shared-expense car

pools.

Loss fo a pickup cap or camper body in ex-

~ cess of $500. But, coverage does apply to a
newly acquired pickup cap or camper body if:

RR-4{3-04)W1 -

d.’

(1) The vehicle to which it is attaohed -isin-
sured for Car _Damage coverage; and

(2) You ask us to insure the pickup cap or

camper body - within .30 days -after you :

acquire ownershlp

Loss to cabanas or equipment designed to
provide additional I|V|ng facilities.

Loss resulting from wear-and fear, freezing,
mechanical or electrical breakdown or failure,
or road ‘damage fo tires. But, coverage does
apply if the loss results from the total theft of
your msured car.

Loss to a vehicle not owhed by you when .

used in an auto business.

: lncreased cost: of reparr or replacement .in-ex-
_cess of $500 because of loss to any custom -
“fumishings .or equipment, of a. type not avail-

" able from the manufacturer of the vehrcle, in

or upon any utility car. Gustom furnishings or

i equipment: include, but'are not limited to:

(1) -Special carpeting and insulatlon furmiture
or bars;

@) Facltmes for. ¢ooking and sleeprng,

(3) Height-extending roofs; or .

or graphics.
Loss to a vehicle while belng used rn or in

-preparatnon for a prearranged or organized

racing, speed, demolltron or stuntlng activity.

Loss to_a car or utility trailer not owned by
. you or a relative unless you or a- relatlve are
“legally habte for the loss. .

LOSS SETI'LEMENT SECTION 1

.1.

4 Custom murals, palntmgs or other: decals-- .

Part. A Resrdence and Part B Personal Prop-._ .
erty

- a.
b.

-Losses covered under

Part A;
Part B; and

The followmg artlc!es or classes of property -

which are separately described and specrf' -

_cally insured in thls policy: .

(1) Jewelry'

'(2) Furs-and garments tnmmed wrth fur or

" consisting principally of fur;

(3) Cameras, projection machlnes, films and

related-articles of equipment;,

(4) Musical equnpment and related artlcles of

equipment;

(5) Silverware, silver-plated ware, goldWare
gold-plated ware and pewterware, but ex-
cluding pens, pencils, flasks,- smoking im-
plements or Jewelry‘ and
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(6) Golfer's equipment meaning golf clubs,
golf clothing and golf equipment:

are settled at replacement cost without deduc-

- tion for depreciation, subject to the exceptions,
- - limitations and conditions shown below.

We will pay no more than the small_ésl of the

following amounts: . -

" (1) if aloss fo the dwelling, the dwelling stat-

@)

(5)

ed value; _ . )
Any specn:al limits of fability for personal
property stated in the policy; L
The replacement cost at the time of loss

for. .equivalent property,- ¢onstruction on
the same premises and use; or, '

@

@)

spent to repair or replaqe the -property. - .

‘and specifically insured in this policy, the
fimit of liability that applies to the item.: _

Losses to 'p'robeﬂy,listed below are setﬂ,éd__at' '
actual cash valie at the time ‘of loss but not .

exceeding the amount necessary to repair or
replace. . .

{1) Structures that ar-e. not b_uildings‘, “other

-than outdaor antennas and. outdoor equip-" -

ment; :

{2) Antiques, fine aits, paintings and’ similar

3

articles of rarity “or antiquity- which. cannot -

be replaced;

and similar articles whose age or history

- contribute to its value; - .

(4). Articles net maintained in
able. condition; :

(5). Articles that are cutdated or obsolete and
are ‘stored or not being used.

When the replacement cost for loss to build-
ings exceeds $2,500 or:when loss to personal

" - property exceeds $500, we will pay no more

than the actual cash value for the loss or
damage- until ‘the. actual repair or replacement

is completed.. You-may make 3 claim for loss -

--on an .actual cash value basis.and- then make

claim within 180 days after the loss for any -

- additional fiability on a replacement cast basis.

" Losses to all-other articles” or classes of prdp—

erty separately. described and- specifically "in-

~sured in this policy will be settled at the lesser
-of the following:

(1) The actual cash value of the Io._s_i ‘or

damaged item at the time of loss;

{2) The-amo_ljnt required fo repair or replace
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the lost or damaged item; or.

(3)" The limit of liabiiity that applies to the
-item. :

The amount actually and neqessarily' -

For loss to any item 'separéiely described

Memorabilia, souvenirs, collector's ‘items

good or work- "

2.

3.

.

Part C - Car f)amage

* ~a. Our limit of liability for loss shall-not exceed .

the lesser of: - :

(1) The actual cash-value of the
. damaged property; or ~ " .
(2) The amount necessary to repair or replace’.
the property; : o

b. If your insured ¢ar is a foreign car or dis-
" continued model and we find it impossible to
‘replace the car or any part of the car with
another of the same type at a reasonable cost
", in the'usual way from purchasable stock, then
our Tiability i$ limited. to the-cost of repair or
“replacement of cars of standard models and.
similar type. This limitation does ‘not apply to
any vehicle described in the Declarations as

-an antique car. : .
Application of Deductible ~ _
"When separate deductibles apply to different -

stolen or .

~ ltems of property. jnvolved in the same loss, we

1.

- "will deduct from. the amount of the toss no more
.- than the single highest deductible amount. We will

not apply the Part C deductible to loss caused by )
a collision-of your insured car with, another ve-
hicle insured by us. . .

OTHER PROVISIONS - SECTION]

' insirable Interest and Limit of Liability. Even if -

more than one person has an inisurable interest in
the property covered, we will nat be liable in any
one loss: : L s
a. To the insured for more-than the amount of
". the insured’s.interest at the time of !oss; or
b.” For more than the-applicable fimit of liability.,
Loss to a Pair or-Set. In case of loss to a pairor

- set we may elect to: - .

- a. Repair or replace-a-ny -part 1o restore the péir

or set 1o its value béfare the foss; or

b, Pay the difference between actiial cash value

of the property before.and after the Joss:

Glass Replacement. Loss for damage to glass
caused by a peril insured against will be settled
on the basis of replacement with safety glazing -
materials when required by ordinance or law. -

Appraisal. If you and we fail to agree on the
amount of loss, either may demand an appraisal
of the loss. In thi$ event, each party. will choose a
competent appraiser within 20- days after receiving
a written reqtiest from the other. The two -apprais-
ers will choose an umpire. If they cannot agree
upon an umpire within 15 days, you or we may

- request that the choice be made by a judge of a

" court of record in the state where the insured

property is'located. The appraisers will separately
set the amount of loss. If the appraisers submit a
written -report of an agreement to us, the amount
agreed upon will be the amount of loss. .If they. fail
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to agree, they will submit their differences 1o the
umpire. A decision agreed to by -any two- will set
the amount of loss. - '

 Each party will

. a. Payits own apbraisér,-and

- b. Bear the other expenses of the-appraisal and -

* liability that applies under this policy bears.to the '

‘umpire.equally.

Other Insurance. If a loss covered by this Sec- °

tion is' also covered by other insurance,.we will
.pay only the proportion of the loss that the limit of

total amount of insurance covering the loss, But

.insurance provided ‘under Part'C does not_apply
to a vehicle you do-not own if there is other valid. -

-* and collectible insurance against the loss.

. Our Option. Under Parts A and B, we may. repair -

or replace any part-of the damaged property with

) like property. if we give you written notice within

30 days after we.receive your: sig_n_ed, sworn .

proof of loss.

Under Parl.-_C, we may pay the loss-in .monéy or’
repair or replace damaged or stolen property. We .

‘may, at any time"before the loss is paid or the
property is replaced; return, at our expense, any

stolen properly either to you or.to the address.

shown in the Declarations with payment for ‘the

.1esulting damage. We may keep all oF part. of the -

_property at the agreed or appraised value_.
Loss Payment: We will adjust all losses with

" you. We ‘will pay you unless some other person

" “is named in the policy or is legally “entitled to

receive . payment. Loss will be payable 30 days
after we receive your proof of loss and: - B

a. Reach an ‘agreement with you;

" “b. Theré is an. entiy of a final judgment; or

But, we have the right to cancel this policy as . g,

. "provided by its terms,. and the cancellation -shall: . . property for which’ we have made payment under
terminate this agreement with respect to the lien- this policy, you or we will notify the other-of the -
holder's or loss payee's Interest.. When we cancel, - recovery. At your option, the property ‘will be re-

-we will give 10 days’ notice of cancellation to the tumed-to or retained: by you, or it will become our

‘lienholder or loss payee. Proof of mailing will be property. If the recovered properly is retumed to

sufficient proof of notice. - or-retained by you, the loss payment will be

When we pay the lienholder or .loss payee, we . adjusted. based on' the. amount you received for

are entitled to their rights .of recovery, to the ex- . the recovered property..- : .

tent of our payment. ' 11. Volcanic Eruption Period. One or more volcanic .

c. There'is a filing of an appraisal award with us. ~

Lienholder or Loss Payee. The jnsurance cover- -.
ing the interest of any -lienholder or loss payee .
shown in the Déglarations shall apply except if -

invalidated by your fraudulent acts or.omissions.

Mortgage. Clause. The word "mortgagee” in- -

cludes trustee.

" a. 'We are sibrogated to all the rights ‘of the -

) $ub[ogation_will not impair the right. of the mort- -
mount "of the. mort- .

' gagee's claim. , - )
"Recovered Property. if you or we recover. any

If'a mortgagee is named. in lhis_poliéy, ény. loss

payable under Part A will be paid to the mort-

gagee-and you, as interests appear. If more than
‘one morlgagee is named, the order of payment

will be the same as the drder of precedence of
the morigages. - :

If we deny your clairﬁ,_ that denfél will not apply to
-a valid claim of the mortgagee, if the mértgagee:-

- a. "Notifies us ‘of any-change in ownership; decu- -

. pancy or substantial change in risk of which
. the morigagee is aware; - .

"b. Pays any premium due under this policy on
.demand if you have neglected "to pay the-

premium; and

c. Submits a signed, 'sworn statement. of. loss
within 60 days after receiving notice from us
.of your failure to do so. Policy conditions re-
‘lating to Appraisal, Suit Against Us and Loss
“Payment apply to the. mortgagee.

if the policyis cancelled or not-renewed by us, -.
the morigagee- will be notified at teast 10. days -
- before-the date cancellation ‘or nonrenewal ‘takes

effect. Proof of mailing of a cancellation or non-

" renewal notice to the mortgagee will be sufficient

proaf of notice.

Iif we pay.the mortgagee for any loss and deny:-

payment to you: :

mortgagee granted under the mortgage on the
property; or . :

b, At our option, we -mdy pay to the mortgagee

the ‘whole principal on the mortgage plus any

accrued interest. In this. event, we will receive

a-full assignment and-transfer. of the mortgage
.-and all securities held.as . collateral to -the
mortgage debt. : :

gagee to recover the full a

eruptions that occur within a 72-hour period will

be considered as one volcanic efuption.

_ .SECTIQN Il - LIABILITY AND MED[CAL PAYMENTS
T_i)is Section includes Part D - Re_éidenée and 'Per_sohal Part 6 - Car Medical Payments.
- Aclivities Liability, Part E - Residence and Personal ] ] P ,

Activities Medical Payments, Part F - Car Liability and  The limit of liability shown for Liability coverage in the
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Declarations is the maximum we will pay under Paris D

" and F .as damages for bodily injury and property-

‘damage sustained in any one accident or occurrence.

- The limit of liébility for Medical 'l_?éyments shown in the

Declarafions is the maximum we will pay under Parts E

and G for all médical expense payable for bodily in-
_jury fo one person as the result of one accident. :

We will pay no more than the limits staied in the
Declarations regardless .of the number of vehicles,

dwellings, ‘isureds, insured persons, claims, claim- -
ants or policles involved in the accident or occurrence.

* The maximum’ fimit available under Car Medical Pay-
- ments for bodily injury sustained by you or a relative,

if not occupying a motor vehicle ‘at the time of the

.~ .accident, is the highest limit of medical payments cov-
- . erage on any one motor vehicle we insure for you.

Damaggé paid under one Part in this Section ‘will not

be payable under.another Part in, this ‘Section for the -

same damage. Amotints payable to or for an injured
“person ‘under Part & will be reduced by. payments to or
for that person under Part'F or Part | of thispolicy.

PART D - RESIDENCE AND PERSONAL ACTIVITIES
LIABILITY . S _ o

If a claim is made or a ‘suit is brought against an .

insured.. for damages because of ‘bodily injury or
property damage caused by an occurrence to which
this coverage applies,-we will:

1. Pay up to our limit of liability for the damages for

which the insured is legally liable; and
2. Provide a defense at our expénse by counsel of
. our choice, even if the suit is groundless, false or
. fraudulent We may investigate and settle any
-claim or_suit that we decide is appropriate. ‘We
are not obligated to defend after we have paid an
amount equal to the limit of eur lability.

. PART E - RESIDENGE AND PERSONAL ACTIVITIES

MEDICAL. PAYMENTS '

We' will pay the} 'neceséary ‘medical expenses-that are
incured or medically ascertained within three ‘years

- from the date of an accident causing bodily injury.
Medical expenses means reasonable charges for medi-.

eal, Surgical, x-ray, dental, ambulance, hospital, profes-

sional nursing, prosthetic devices and funeral semvices:

This coverage does not apply to you. or. regular resi-
dents of your household except: residence employ-
ees. As to others, this coverage, applies only: :
1.- To. a  person on. the insured location with the
- permission of an insured; ér ;
2. To a person .off the insured location, if the bodi-
ly injury: - e
a. Arises out of a condition on the insured loca-
tion or the ways immediately adjoining;

b. Is caused by the activities of an insured;
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c. lIs caused by a residence employee in the
course of-the residence-employee’s employ-
ment by an insured; or

d. Is caused by an animal owned by or.in the
care of an.insured. -

PART.F - CAR LIABILITY

1. We will pay damages for which an insured per-
- son is legally liable because of bodily injury or
property ‘damage restiting from the ‘ownership,
- maintenance or use, indluding loading and un-
loading,-of a car or utility trailer. .
We will defend any suit or setfle any claim for

- damages as we think appropriate. We are not -
obligated to deferid after.we have paid an amount
equal to the limit of our liability.” ’ -t
We will'apply the limit of liability to provide any

* separate limits required by law for Bodily Injury .

-Liability'and Property Damage Liability. This pro-

vision, however, will not change *our totaf limit of.
. liability. - . . o
2. When we cerlify. this_ policy -as pioof under a-

. financial responsibility law, it will ‘comply with the
law to the extent of the coverage and iimiits -of
liability requiréd by law. You agree to reimburse

. us for any payment made by us which we would -
not have been obligated to make- undei-the terms.
of this policy. : : .

3. If an_insured person’ becoines subject to the -

" financial responsibility law or the .compulsory -in-
surance law or similar laws. of ‘another state be-
caise of the -ownership, -maintenance or-use of
your insured car in. that state, we will interpret

_ this policy to.provide any broader ‘coverage re-
quired by those laws. But, any broader coverage

so afforded will be,reduce'd to the extent {hat - o

other auto liability-insurance applies. No person
‘may, in any event, collect more than once:for the

- same elements of loss: . '
PART G - CAR MEDICAL PAYMENTS

We will pay reasonable medical expenses incurred °
within three years from the date of accident for neces-
sary- medical, surgical, x-ray, dental and. chiropractic .
services, including prosthetic devices and necessary

" ambulance, hospital, professionial nursing  and- funeral

expenses because of bodily injury, caused by the =

- accident, sustained by an insured person.
- 1. If Not Wearing a-Seat Belt .

The "Medical Payments Limit" shown in the Déc-

farations will apply if we_have no accident report .

. verifying the insured person was wearing a seat
belt- when the bodily injury was sustained. ’
2. If Wearing a Seat Belt _
The "Medical Payrriénts Limit if wearing a seat -
belt” will apply if an accident report, completed by

the law enforcement official on scene at the ac-
-cident, indicates the insured person-was wearing

P-Ap.



- a seat belt when the bodily injury was sustained.

ADDITIONAL DEFINITIONS - SECTION I

1. As usedin Part D, "occur;érgce” means:
An accident, including exposure to conditions,
'yvhich results, during the policy period, in:
a. Bodily injury; or ’
b. Property damage. _
2. Asused in Part F, "insured. person™ means: _
a. You-or a relative for the ownership, main-
tenance or use of your insured car. -
b. Any person while using your insured car with
your permission or that of any adult. member
of your househdld. - . -

¢ You.or a relative while using a car or utility .
-trailer other than your insured car with a rea-

sonable belief of having permission to'do so.

- d.. Any othef person or organization with fesp:ec;t
_only to {egal liability for acts or omissions of:

(1) Any.person covered under this Part while -

. using your insured car."

(2) You or any relative covered- under this- -

"Part_while using any car or-utility _trailer
other than your: insured car if the car or
* utility trailer Js not owned or: hired by that
‘perscon or organization. o
~ 3. As used in Part G, "insured person™ means:

.a. You or a relative while occupying -yo'qr in-. '

: sured car. .

b. You or a relative while occupying -any car -

other than your Insured car with a reason-
_ able belief of havirg permission to. do so.’
c. You or a relative if struck by a highway ve-
hicle or trailer. - o

d.” Any other person occupying your insured car
while being used by you, a relative or anather .

- .person if that person Has a reasonable belief of

.- having permission to use the car. -

.Amﬁ.'npm COVERAGES AND PAYMENTS - SEC-
TIONW . - ST

We cover the following in addition to the limit of liability

shown in-the Declarations for Section If - Liability:

1. All costs. we incur in the ‘settlement of a claim or
defense of a suit; : . )

2.. Premiums -on appeal aridi'aﬂachnient'_bonds re- .

quired in a suit we defend, .but not for bond
amounts in excess of the-Section I - Liability limit; _

‘3. Up to $250 for a bail bond required by an in- -

sured_person under Part F due to an accident,
including related -traffic law violations, resulting in
bodily injury or property damage covered--by

- Part F. We have no obligation to apply for or
furnish a bond;
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4.

Up-to $50 a day for loss of eamings, but not
other income, when we ask you to help us inves-

- tigate or defend any claim;

Interest on daméges awarded in a suit we defend -

* accruing after judgment is entered and before we

have paid, offered to pay, or deposited -in court.

that’ portion of the judgment -which is not more

than our limit of liability; ) R
Expenses for first aid to others .incurred by an

‘insured for bodily injury covered under this poli-

c;y;an‘d ’ .

_Any other reasonable e-).(penses' incurred at our
.request. . N .
. We will. pay up to $1,000 for your s_haire of any

loss. assessment charged during.the ‘policy period

. against you by a carporation or association. of .

‘property owners, -when the assessment jis made

as a result of:_ . .
a. Each occurrence to which Part D of this poli-
“cy"would apply; :

. b, Liability for each act of a. director, officer or s

o

trustes, provided: - - - . L

{1) The director, officer or. trustee is elected.

. by the members of a corporation or asso-
ciation of property owners; and

(2) The difector, officer or trustes-serves with- -

out deriving any incomeé from the exercise

of duties ‘which are solely' on behalf of a

_ corporation or association of property -
owners. -

trustee in the’ cabacity_ as _a director, officer or

" “Additional Coverage ‘8 .applies only to loss.as- -

sessments charged against you as ewner or .

tenant of the residence premises. :

We do not cover loss assessments charged

against you or a corporation or association-of" ..

property owners.by any governmerital body.

Under Exclusions - Section I, exclusion-3a(1)

" does not apply to'this coverage. - . o

We will pay; at réplacemem_cost, up to $500 per

others caused by an insured.

" occurrence for property damage to property- of B

*We wiill not pay for property darhage:

a. To the extent of -any amount recoverable un-

-der Section’I-of this policy; : o

b. Caused 'intenﬁonal_ly by an insured-who is 13 .

-years of age or older; -

To property owned by an insured; -

d. To property owned by or rented lo a tenant of
an insuired or a resident in your household; or

e. -Arising out of: '

(1) Business pursuits; '

(2) Any act or omission in connection with a
premises owned, rented or controlled by
an insured, other than-the insured loca-
tion; or ' '
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(3) The ownershlp, mamtenance, or use of
aircraft, watercraft or motor vehicles or alf

other motorized fand conveyances.: This.

exclusion does not apply to a-motorized

land conveyance designed for recreatienal .

use off public roads, not subject to motor

. vehicle regnstrabon and not owned by an

insured.

. OTHER INSURANCE - secﬂou i

1. Par’( D- Resudence and Personal Actlvmes Liabil-

ity

lnsurance afforded under Part D is excess over

other valid and colleciible insurance except insur- - :
ance. written specifically to cover .as™ excess over
. the Ilmlts of liability that. apply in thJs pohcy -

. Part F - Car-Liability

If there is other apphuble auto lJab'hty insurance - -
.on a leéss covered by this Part, we will pay our
.- proporbonate share as. our limits of liability bear
-0 the otil of all applicable liability limifs. But,

insurance “afforded . under this Part for a vehicle

“* you do not own is éxcess over- any other collect—

ible auto liability insurance.

. Part'G - Car MedlcatPayments '

If there is other medical payments insurance on a -
loss ‘covered by this Part, we.will_ pay our propor-
tionate share .as our limit of liability-bears to the -
" . total of-all applicable auto medical payments {im-

its. But, insurance afforded under this_Part for an

... insured person while - occupying' a vehicle you-
- . do not own Is excess over any other applrcable

auto medical payments |nsurance

EXCLUSIONS SECTION |

1. This’ msurance does riot apply, under Parts D, E,

Fand G fo:

.oas Bodlly injury oF property damage caused
.- ~directly or indirectly by war, including undeclar-

-, ed war,_ civil war, insurrection, rebellion, revo-
lution, warlike act by a- mmtary force or military

personnel, destruclion or seizure or use for a- -
military purpose, -and including any conse- -

" quence "of any of these. Discharge of a nu-
“clear weapon will' be deemed a warhke act
even if accrdental

‘b. Bodily i mjury or property damage caused by

nuclear-reaction, radiation” or radioactive con-
tamination, or a.consequence of any of these

“¢.” Bodily injury or property damage for which -
 an insured or an insured- person .under this
policy is also covered under a nuclear energy . -

“liability policy. or would be but for the: exhaus-

tion of its limits of fiability. A nuclear energy .

Ilablllty policy is one issued by:
- (1) American Nuclear Insurers;
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(2) Mutual Atomic Energy ‘Liability Underwrit-
ers; . _ : .
- (3) Nuclear Insurance Association of Canada;
or ’
(4) Any of their successors.

d. Bodily injury or property darnage ansmg out

of an intentionally harmful' act or omission
- committed by, or at the direction of, the in-

sured.. This exclusion applies if the injury or

damage is substantially certain to follow from
‘the intentionally harmful act or omission even
if the actual injury or. damage is different: from
that which was expected or intended.

. This“exclusion does not apply to bodily i injury
or property -damage resultmg from -an act
eommltted to protect persons or property.

2, Thls insurance does not apply, under Parts D and

'E, to’ Bodily injury or property damage:

- a, Asising out of business pursuits of an msured

-or the rental or holding for rental of any part of
any premrses by an Insured.

Thls exclusion does not apply to:

(1) Activities which are usual to nonbUSmess
pursuiits; or ’

"(2) The rental or tolding for rental of an in-

-sured locatlen

" (a) On-an occasuonal basrs if used oniy'
as‘a residence;

(i_)) In pad “for- use only as a resudence

unless a single family unit is intended.

‘for use. by the occupying family to - - -

Jodge more than two roomers or boar-

ders; or
(c) In part; as an office, _school, studno oF
private garage. '

b. Arising out of the rendenng of or failure to

. render professronal servuces

c. Arising out of a prem’ses

- (1) Owned by an insured;
" (2). Rented to an insured; or _
(3) Rented to others by an insured; .
- that Is not an insured location.
d. Arising out of;

(1). The ownership, malntenance use loadmg .

or unloading of motor-vehicles_or- all other
motorized land conveyances, including

_ trailers, owned or operated by or rented or
loaned to ah insured;

(2) The entrustment by an insured of a motor

- . vehicle or any-other motorized land con-
. veyance to any person;’or. :

(3) Vicarious liability, whether or not statutorily
imposed, for the action of a child or minor
using a conveyance excluded in para--
graph 1or2 above
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_~This exclusron does riot apply to:
D) A trailer not towed by or carried on a

" (2). A motorized land conveyance designed for
recreafienal -use off public road, not sub-.

- @) A vehicle or conveyance not subject to

"~ (a) Used to service an insured’s resi-’

motorized land conveyance.

- ject to motor vehicle registration and:
(a) Not owned by an insured; or -

{b) Owned by an insured and on an in- - - -

_ sured location.

(3) A motorized golf cart ‘when used to play_.

“-golf on a golf course.
motor vehicle registration which is:

dence;

KON Désigned for assrsting the handi-

" . capped;or -

(¢) In dead storage on-an msured loca- )

tion.

Tri this exclusion, land: motor vehrcle is defi ned '
to include vehicles operated on-crawler-treads, .

including, but not limited to, snowmobiles.

" . e. "Arising out of:
{1) The ownershlp, marntenance use, loadlng

’ (2) The entrustment by an insured of a.water-

or unloading of a watercraft descnbed be-- .

Jdow;

<craft déseribed below to any person; or

(3) Vicarious liability, whether or not statutorily

' (2) With inboard or inboard-outdrive motor _-
power of more than 50 horsepower rented -

* imposed, for. the action of a child er minor
.using a watercraft descnbed below

Watercraft

(1) With inboard or lnboard outdrive - motor
"~ power owned by an insured;

o an’insured;
(3) That is a salllng vessel with “or wrthout

auxiliary power, 26 feet or more in length-

-owned by or rented to an insured; or.

- This exclusron does not apply while the water-

(2). The- entrustment by an insured of an alr-

craft is stored
Ansmg out of:

'_(1) The ownershlp, maintenance, use, loadlng..

"- or unloading of an aircraft;-

_craft to any person; or

(3) Vicarious llablhty whether or not statutonly .

lmposed for the actions of a- child or mi-
- nor using an aircraft.

An aircraft means any -contrivance used or
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desrgned for flight, éxcept model or hobby air-

craft not used or designed to camry people or’

cargo.

.g. Which arises out of the transmission of_a com-

municable disease by an insured.

. “Arising oo:t'of sexual 'mo_le_sta"tion, corporal
- punishment or physical or mental abuse.

Arising. out of the actual, alleged or threatened

’ .Ingestion, inhalation, “absorption, exposure or

presence of lead m any form or from' any
source. .

Coverage also does not ‘apply fo any loss,

any:

(1) Request, demand or. order- that any in-
sured .or others test for, monitor, clean

. cost, expense,_ fine or. penalty ansmg out of -

‘up, .remove,- contain, treat, detoxify, neu- -.

" tralize, -dispose ‘of or in any way respond

to or assess .the effects of lead in any

form; or

(2)- Clalm or suit by or on behalf- of any gov-

emmental authority for ‘damages or any

other remedy because of testing for, moni- -.
. toring, cleanirig up, removing, containhing, -

treatrng, detoxrfymg, neutralizing, ' dispos--

ing of or in any way- respondlng to or

assessrng “the effects of lead i in any form.

Arlsmg out of the use, sale, manufacture, de-
livery, transfer or possession by any person-of -

a_Controlled Substanice(s) as -defined "by the

- Federal Food and Drug Law at 21 U.S.CA.
. Sections 811 and 812, Cohtrolled . Substances
‘include but-are not limited to cocaine, LSD,

marijuana, and all narcofic drugs.. However;

_-this ‘exclusion does-not apply. o the legitimate
uge of prescription drugs by a’person following.
_the orders of a licensed physician.

Exclusions ¢, d e.and f do not apply to bodrly ’
lnjury to a residence employee “arising out of .
and in the course of the residerice. employ- .

~ ee’s employment by an insured.
-3, This i insurance:does not apply, under Part D, to:
-a. Liability: :

(1) For your share‘of any loss assessment_
- charged against all members of an.associ-
ation, corporation or- communlty of prop-

.erty owners,

(2) -Under any contract or agreement. How-.

“ever, this exclusion does not apply to wnt—
ten contracis: .

(@) That directly relate to the ownershlp,
maintenance or use of an insured lo-
catnon, or

(b) Where the liability of others is as- -

sumed by the.insured pnor to an oc-
currence;

unless excluded in 1 above or elsewhere ’

-in this policy.’

b. Property damage to property owned by th_e
- insured;
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Property damage to property rented. to, oc-

. cupied or used by or in the, care of the in-
“sured. This exclusion does not apply to prop-

. erty damage caused- by ﬁre smoke or explo--

sion;

' Bodrly injury to you or an msured within the

meaning of part a or b of. rnsured" as de-
fined.

Bodily injury fo any person elrgrble to recerve
any-benefits:

1) Voluntanly provrded or’
"(2) Required to be provided;

by the insured under any:
(1) Workers' Compensalron law;

. {2) ‘Non-occupational drsabrlrty law- or

(3) OcCupatronal disease law.

4 This insurance doés not apply under Part E to
- Bodily injury:

a.

To a.residence employee if lhe bodrly in-"

jury: -

(1) Occurs off the insured locatron, and .

(2) Does not arise out of or in the course of
- the residence" employee s employment
- by an insured.

To any person, other than a resrdence em-
_ployeé of an insured, regularly resrdrng .on
-any - part of the insured location. '

To any person’ elrgrble to receive benef ts:
(1) Voluntarily provrded or

: (2) Requiréd to be provrded

under any:
(1): Workers Compensation law

" (2)- Non—occupatronal disability law; or-

"5, ThIS insurance does not apply, under Parts F and

(3) Occupational disease law. .

G, {o:

a.

Bodrly injury or property damage resultrng

from.the use or occupancy of ‘any vehicle -
while being used in, or in preparation for, a -
prearranged ©r organized racing,- speed, de-

" . molition or stunting activity.
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Bodily injury or property damage resulting

- from-the ownership, maintenance or use of a- '

vehicle when -used to carry persons ar prop-
erty for a charge. This exclusion “does - hot
apply to shared-expense car pools. Under Part
G, this exclusion applies only to. bodily injury
to a person.occupyihg your insured car. -

Bodily. injury or property damage resulting.
from the ownership, maintenance or use, of a

vehicle by a-person while employed or other- g

wise engaged in a business other than the
auto business, farming or ranching. This ex-.

clusion does not apply to the-ownership, main-
tenance or use of ar

. (1) Prrvate -passenger car;

- (2). Utrlrty car described in the Declaratrons_- 3

or its replacement;

(3) Utility trailer used with-a vehrcle de-
scribed in (1) or (2) above. ’

Under Part G, this exclusron applres only to
bodily injury to- a person occupying a ve-
hicle while it is being uséd in the business of
an insured person.

d. Bodily injury or property damage for which
. the United ‘States Govemnment is liable or re--
) 'qurred to pay the expenses | rncurred

e, Bodrly injury or property damage resultrng

from the ownership, maintenance, .use- or. ac-
cupancy of a motorized vehicle wrth less lhan ’
-.four wheels..

1, Bodrly injury or property damage resultrng

from the use of any veliicle; other than' your
insured- car, by a relative who owns a pri-- -
- vate passenger-car or utrlrty car."

g. A veliicle, other than your insured car; whrch J

is owned by, furnished to, or" available for
- regular use by you or a relative. Part F does
‘not apply to bodily injury ‘or property dam-
age resulting from the ownership;, -mainten-
ance or ‘use of such a vehicle. Parit G does
not apply o -bodily injury to a person oc-
cupymg or when struck by such- a vehicle. -

. . This i rnsurance does. not apply, under- Part F to
a." Bodily rnjury or. property damage result;ng

from auto business operations. But, coverage

does apply for you, a Trelative, or  aryone
_ associated with or employed- by you or a rela-
_ tive with respect to the operation of your in-
" sured car in the auto businéss.

Caverage alsa applies,; only up to the lrmrts

required by the Wisconsin Financial Respon- -

. sibility Law, for any person- working in auto
business. operations if that persop hds ‘no -
other available insurance, whether pnmary, ex-
«cess or contingent:

" b.. Damage to property owned -or being trans-"

ported by an insured. persan.

c. Damages arising out of damage to propeity
renited to, or in the care of, an insured per-
.son except a residence or privale garage. -

. This insurance does not apply, under Part G, to, -

bodily injury to a person occupying a vehicle
while located for use as a residence or premises.
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' We will pay under this
- applies: :

-+ "SECTION lil - UNINSURED MOTORISTS AND UNDERINSURED MOTORISTS

PART H - UNINSURED MOTORISTS
We will pay damages for bodily injury which an in-

- . sured person is legally entitled to recover -from the

owner or operator of an uninsured motor vehicle.
Bodily injury must be sustained by an insured per-

" son and.must be caused by accident and-result from

the ownership, maintenance or use of the uninsured
motor vehitle. T - . .

If suit i, brought fo determine. legal liability or damages

without our writteri consent, we are not bound by the

; resulting judgment.

Limits of Liability

The limit shown in the Declarations fOr'mts_bdvera_ge' is
the maximum we will -pay regardless of the number of
vehicles or premiums described in fhe Declarations,

" premiumis. pald, insured persons, claims,” claimants,
policies or vehicles involved in the accldent. The limit

shown.is subject-to- the following:” .

1. When bodily injury is sustained by -an 'in_.su_red_‘

person’ while occupying ‘you'f insured car, the
Uninsured Motorists fimit of :that vehigle only will
apply. T . .

2. The maximum’ limit" available for bodily injury
sustained by you or a-relative, if not-occupying
your insured car at the time of the accident, is

-the" highest Jimit of Uninsured Motorists coverage.

on any one motor vehicle we insure for you.
3. The Uriinsured Motorists 1imit will be reduced .by
any- of the following that apply: .- -
a. Amounts paid by or on behalf of any person
or organization that may be legally responsible

for the badily injury. for which the payment is.

made. . o '
b.  Amounts paid. of payable under any Workers'
Compensation law: : : ’

c. Aniounts paid or payable ‘under ',a_ny disability

_benefits laws.
PART I - UNDERINSURED MOTORISTS

We' will pay .damages. for bodily injury which an in-
sured person is legally ‘entitled to recover from the
owner or operator of an underinsured motor vehicie.,
Bodily injury must be sustained by an insured per-
sonand must be-caused by accident and fesult from
thé ownership, maintenance’ or use of the underin-
sured. motor vehicle, o :

coverage only if 1.or 2 below

1. The limits 6f any applicable bodily injury fiability
-bonds or policies have been -exhausted by judg-
ments or payments; or ) . N :

2. . A tentative setlement has been made between an
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insured person and the insurer of the underin-

sured motor vehicle and we: _

a. Have been given prompt written notice of such
tentative settlement; and: .

b. Advance payment to the insured pel;s_on in
an amaunt equal to the fentative settlement
within 30 days after receipt of nofification.

If suit is brought o determine legal liability or damages
without our written consent, we are riot bound by the

resulting judgment unless we:

1. Received réasonable nofice of the commence-

ment of the suit resulting in the judgment; and -

2. Had.reasonable opportunity fo ‘protect our'. inter-
ests in the suit. - - ) ] .

Limits of Liability

The' limit shown in"the f).eclarations for this coverage is

the‘maximun we will pay regardless of the number of

vehicles of premiums described -in- the- Declarations,

.premiums paid, insured persons, claims, claimants,

Ppolicies or vehicles involved in thé accident. The limit

shown is subject to the following: .
1. When bodily injury. is sustained by an insured

person while eccupying your insured car, the -

Underinsured Motorists limit of that vehicle only
will apply. e ER ‘
2. The maximumr limit available for: bodily - injury
sustained by you or a'relative, if not occupying
your insured car at the fime of the accident, is
the highest limit of Underinsured Motorists cov-

erage on- any one molor ‘vehicle we insure for - -

. you. - . .- . .
" 3. The Underinsured ‘Motorists fimit will be reduced

by any of the following that apply:

a. -Amounts paid.by: of on behalf of ‘any pérson
of organization that may be fegally responsible
“fof, the bodily injury for which the' payment is
made. -

Compensation law. _ P
©. Amounts paid or payable under any disability
be'ne_ﬁts laws. - ’
ADDITIONAL DEFINITIONS - SECTION Il

As used in this Section:
1. "Insured person” means:
"a. Youora relative. -

b. Any other person while occdpyin;t; your 'in-.

. sured car.

c. Any ‘person for damages that person is en- -

titled to' recover because of bodily injury to
you, a relative or-another occupant of your
insured car. '
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- . But, no person shall be_considered an insured
person- if the person uses a vehicle without a
reasonable-belief of having permission to do so.

- 2. "Uninsured motor vehrcle" means a land motor
) vehicle or trailer which is: :

a. Not.insured by a bodily i injury llabrllty bond or -

policy at the time of the accident.

. b. Insured by a liability bond or- polrcy at the tlme_' -
. of the accident which provrdes bodrly injury

- Irabrhty limits less . than the- minimum “bodily
-injury liability limits required by the financial
responsibility law of the state in whieh_your
insured car | |s pnncipally garaged ’

c. A hit-and-run vehicle whose operator or owner -

- is unknown and_ which strikes:
(1) You or a relative;:

2 A vehicle whioh you or-a relatrve are-

occupying;
{3) Your insured car; or .
“(4) Another vehicle whrch, in tumn, hits:
" (a) "You of any relétive; .-

.(b) A vehicle which’ you or any" relatrve'

are "occupying”; or
(¢) Your insured car.

' ~ d. insured by a-bodily injury habrlrty bond or:’
pollcy at the time of the accident.but the bond- -

. ing or insufing. company denies- coVerage or
is or beécomes insolvent. ) :
: "Umnsured .motor vehlcle,“ however, -does not
include a vehicle: :

-d. Owned by, furnished to, or avarlable for regu-' _

lar use by.you or a relative.

b. Owned or opérated by a self—msurer as con-
. templated by-a financial résponsibility law, mo—_

lor carrrer law or similar law
c. .Owned by a government unit or agency
d. Operated on rails or crawler-treads
e. Which is a farm-type tractor or equipmeént de-

"-signed for use principally _off public. roads, -

‘while not on public roads.
f. - Located for use as a residence or_premis_es.

" 3. "Underinsured motor ~vehicle” means a land
motor vehicle .or trailer insured by.a Rability policy
or bond at the time of the accident which provides

bodily .injury liability limits less than the limit of -
fiability’ for this coverage. It does not include a.

vehicle:
R WhICh is an umnsured motor vehicle

b, "Owned by, furnrshed to, or avarlable for regu-

lar use by you or a relative.
c. Owned by a government unit or agency.

d. Owned or operated by a self-insurer as con-
templated by a financial responsrbrllty law, -mo-
tor carrier law or srmrlar law
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e.. Operated on rails or crawler-treads.

f. Which is a farm-type tractor or equrpment de-

signed for use principally off- pubhc roads,
while not on  public roads.

g. Located for use as a residence or prernises. )

. EXCLUSIONS - SECTION I

1. This Sectron does not apply to bodrly injury to a
persen: .

".a: Occupying, -or struck by, a.land motor vehicle

or.trailer owned by you-or a relative for which-

insurance is not afforded under this. Section. ..
b. If that person or the Iegal representatrve of

that ‘personr makes..a settlement without qur -

written consent. However this exclusion does
not apply to a settlement made with the.in:

surer of an underinsured motor vehicle in .

accordance with the procedure descnbed un-
der Part | - Underinsured Motorists.

c.. Occupymg your insured car when used to
’ carry persons or property for a charge. This

exclusion does not apply to’ shared-expense,

;oocar podls.
d. if the bodily injury results from the use of any
" vehicle, other than your insured car, by a
_ - relative who owns a private passenger -car
or utility car. -

- If the United- States Govemment is requrred to-

- pay the.expenses incurred.

f. Occupying a vehicle being used in,"or in -

preparation for, .a prearranged or organized
racing, speed, demolition or stunting activity. -

2. This Section shall not apply to benefit any rnsurer_.
" ‘or self-insurer under. any workers' compenstion

law, drsabrlrty benefits law or similar law.

3. This Section. does not apply to punitive er exem-

plary damages

'ARBITRATION SECTION Hi

if .an msured person and we do not agree (1) that the
. person is legally enlitied to recover damages from the
.owner or operator of an uninsured motor-vehicle- or

underinsured motor.vehiclé, or (2) as to the amount

. of payment under this Section, both the insured per-
.son and we may agree lo have -the disagreement
. settled by arbitration. If so agreed, the insured person

will- select -an arbitrator and we will select another. The

two arbitrators will select a third. If they cannot agree-
-on the-third arbitrator ‘within 30 days, the judge of a
_ court having.jurisdiction will appoint the third arbitrator. .

The insured person wrll pay the arbitrator selected by
that person. We- will pay the arbitrator we select. The

expense of the third arbitrator and all other expenses of
arbrtratron will be shared equally. -

Arbrtrabon will take ‘place in the county where the in-

sured person lives. Local court rules govemrng proce-
dures and evidence will apply The 'decision. in writing
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of any two arbltrators will be binding subject to the

) terms of thls insurance.
OTHER INSURA-NCE - SECTION Il

. If theré is other similar insurance on a loss covered by -

this Section, we-will pay our proportionale.share as .
our limits of liability bear to the fotal limits of all ap-

" plicable similar ‘insurance.. But, insurance afforded un-

der this Section for -an insured person while occupy- .
ing a vehicle you do not own is excess over any other
applicable similar i rnsurance

GENERAL PROVISIONS

The following provisions apply to the entrre policy or to -

Polrcy Parts and Sectrons as identified ln the specific

- provision:

POLICY PERIOb

The time of rnceptron and lhe time ‘of .expiration of lhrs

“policy “and any, attached -schedules or. endarsements _ -
- shall be- 12:01 A:M. standard time at your address-as
shown in the Declarations. To the extent that coverage .
"~ in this policy replaces coverage in other policies termi~-
- nating at noon standard time on-the inception date of

this pdlicy, coverage under this policy shall not become

" effective untrl such other coverage has terminafed.”

' .TERRlTORY

W'th respect to Parts C F, G,-H and" I, this polrcy '
applies only to accidents and loss: dunng the -policy -

period shown in the Declarations- while the car is within
the United States, its- tenitories or possessrons or
Canada. or between their’ ports. .

CHANGES

. This polrcy and. Declaratrons include all the agreements
" between you and ‘us relating to this insurance. Our .

frequest for an. appraisal or examination will not waive

-any of our rights. If a premium adjustment is neces- -
- sary; ‘we -will ' make the adjustment as of the effective. -
- _date of the change. We may adjust the dwelling stated
~ value limit at each annual effective date according to.

construction cost changes in your area. When we

. broaden coverage during the policy period without

“charge, this policy will automalrcally provide the broad-
ened coverage when effectrve In your state. -

If there is a change to the mformatron used to develop :

the policy premium, we ‘may’ adjust your premrum

. Changes dunng the policy term that may result in a-
premium increase or decréase include, but are not_

“limited to, changes in:

1. The. number type or use classrl‘ catrons of your
msured car; .

- 2, Operators using your insured car;

3. The place ‘of principal garagrng of your insured
car; and .

4. Coverage, deductibles or limits.

If a change requrres a ‘premium adjustment, we will
make the premium adjustment in acoordance with our.
manual rules.
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MlSﬁEPRESENTATlON coNc'EALMENT OR FRAUD

1. Under Secfion I - Property, with- respect to aIl -

insureds covered under this policy, we provide -

. no coverage for loss if, “whether before or after a
_ loss, one or more msureds have:

a. Concealed or mrsrepresented any fact upen

which we rely, and that concealment or. mis-
representatlon is material and made wrlh rntent .

‘tor deceive; or

- b Concealed or mlsrepresented any fact and the_ﬁ__ -

. fact misrepresénted-contributes to the loss.

" 2. Under Section 11 - Liability and Medical Payments,

" we _do not provide coverage to one 6r-more in-.
sureds who, whether before orafter aloss, have: _

a.- Concealed or mrsrepresented any fact upon
which, we rely, and that' concealment or mis-
representation is material and made wrth intent .

to deceive;-or

" b. 'Concealed or mrsrepresented any fact and the
’ fact misrepresented contributes to the loss.

FAlLﬁRE TO GOMPLY WITH A CONblTlON

. No farlure to comply with a policy condition before the
" -loss and no breach .of a promissory warranty affects -

our’ obligations under this policy unless such failure or

breach exists at the tlme of loss and either:

1. lncreases the risk at the trme of loss; or
2. Contributes to the loss :

Thls does not apply to failtire fo tender payment of-
premrum ’ . .

_ ASSIGNMENT '

) lnterest in this policy may not be assrgned wrlhout our.
_written consent

DEATl-_l - )
1. If you die, the coverages provided under Parts C,
F, G, H and 1 of this policy will apply to: -
a. Your surviving spouse if residing in the same_
household
b. Your legal representatrve while acting within
the scope of -duties of a legal representative. .
. Any person having proper custody- of your.'
. insured car until a legal representative is ap-
pointed. .
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. of our payment.

~2. With respect to Parts A, B, D and E, if any person
named in -the Declarations or the spouse, if a

resident of the same household, dies:

" a. We insure the.le.gal representative of the de-
ceased. but only with_ respect to the premises

and property of the deceased covered under

the policy-at the time of death;
~ b. Insured includes: ‘ -

(1) Any member of your household who is an
insured at the time of your death, but
.only while -a resident of the residence
premises; and -~ L

{2) With respect to your -pr'ope'rty.',, the persori
‘having .proper temporary custody of the
property. until. appointment- and
tion of & légal repre_sen_t-aﬁ,ve..

_ NO BENEFIT TO BAILEE -

“This irisuran_ce shall nof in any way benefit any pefson
or organization caring for or handling property for & fee

" regardless of any other provision of this policy.

ABANDONMENT OF PROPERTY

We .need not- accept ény p_roperty-abandpned -by an
.,:insurgq. - IR

SUITAG_AINST us

- No action-shall be-brought against 'u-s'_by- an_‘insu_red
person unless there has ‘been compliance with- the

. polity provisions. No action shafl- be brought against us
"~ under Parts A and. B unless’ such action is -started

-within one year after the date. of loss.

. OUR REGOVERY RIGHTS

"In the event of a-payment under this policy, we are

- entitled to all the rights of recovery that the person or-
- organization to whom payment was made has against -
another. That person or organization must sign and .

deliver to us ary legal papers relating to that recovery,
do whatever else is necessary to help us exercise
those . rights -and do nothing after loss to hamm our
rights. Our rights -in ‘this' paragraph do not ‘apply under

Part € against any person .using your insured car with -

a. reasonable belief of having permission to do so.
When a person "or organization. has -been. paid dam-
‘ages. by us under this policy .and also recovers - from

~ another, the amount recovered from the other shall be

held in trust for us and reimbursed to us to the extent

Under Parts A, B and.D; an insured may waive in
writing before a loss all rights of Tecovery against any
person. If not waived, we may require ‘an assignment
of rights of recovery for a loss to the extent that
paymentis made by us. ’ :

If an-assignment is sought, an insured must sign-and

"RR-4(3-04)M1 _

qualifica-- :

* deliver all related papers and cooperate with us..

Our right to reimbursement out of-the proceeds of any
recovery from another may not be exercised until the
person or organization to whom we have made pay-

ment under this policy has. been fully. compensated for -

their damages incurred less reduction for any- contriby-

- tory negligence. -

Our recovery rights do not apply under Part Eorto
. Damage 1o Property of Others under Additional_Cov-'

erages of Part D.” .

Our.rights do not apply -under this:. provision .with re-
spect to Part | = Underinsured Motorists if we: = -

-1. Have been given prompt written notice of a tenta-

tive setilement.between .an insured ‘person and

.the insurer -of -an underinsured _motor vehicle;

and

2. Fail'to advance payment to the insured.person -

in .an amount equal to the- tentative- settiément
within 30 days after recelipt of.nofification.

If we adva_ncé'payment to.'the insured person in an
amount equal to the tentative settlement within 30 days.
“after receipt of notification: ' .

"1. ‘That payment will be separate from any amiount -

the insured person is enfitiéd to recover under
the provisions of Part | - Unde_rinsured Motorists;
and : _ _ o -
2. We also have a right to recover the advanced
payment. . R

- KNOWLEDGE BY OUR AGENT

Knowledge by our agent of .a-ny fact which breaches a

‘condition of this policy will be knowledge to us-if stich

fact-is known by the agent at the time the policy is
issued or ‘application is made or thereafter becomes

_ known to the agent. Any fact which breaches a con-
dition of this policy and is known to the agent when the -

policy is issued or application is-made will ‘not void this

- policy or defeat a recovery ih the event'of less. -
BANKRUPTCY

-We ‘are not relieved- of any obligation under this policy
because of bankruptey. or -insolvency of "an .insured )

pefson or an insured.
TWO OR MORE POLICIES

If this policy and any other car insurance policy.issued

fo you by us apply to the same accident, the maximuiri -

limit of our liability: under ‘all the -policies shall not

exceed the highest applicable limit of liability under any
one policy. ) : ;
TWO OR MORE VEHICLES: ON THIS POLICY

1. When two or more vehicles are insured under this

policy, the policy terms apply separately- to "each
vehicle. Policy Ccoverages and limits for any one
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vehicle are a_s"sta_fed in the Declarations.

2. A vehicle with- an atlached ftrailer is“considered-

one vehicle with respect to limits of liability under

- Parts F, G, H and 1. The vehicle and frailer are’

considered separate vehicles.under Part C.

3. If you replace a vehicle described in the Declara-
tions, our liability on the replacement vehicle is
limited to the coverages and limits of the vehicle
replaced. » - '

4. If you femporarily use a vehicle, other than .a

~rented car, as a substitute. for any of your in-
" sured cars because of its withdraw! from normal

" use due to breakdown, repair, servicing, less or .-
destruction, our liability .for the vehicle used as-

- the substitute is limited to thie coveragés and lim-
~ its of the vehicle withdrawn-from use. |

-5. If you acquire- an additional vehicle during the -

" policy period, our liability for: the additional vehicle

is” limited to the coverages and limits. afforded to

any one vehicle described in the Declarations.

6. If you or a relative use a vehicle otherthan your -

" .insured car with a reasonable bellef of- having
permission to do so, our liability is fimited to the

- coverages. and limits afferded to any one véhicle.

described in the Det‘:laraﬁqn_s..

7. If you or a.relative-use a rented car, our liability
is limited to the coverages and limits afforded to
any one vehicle described in the Declarations. '

" TRAILER HOME AND MOTOR HOME

. '-The 'follpMng prd\_/isibns apply %o any vehicle described
in the Declarations as a trailer home or motor homie:

1. The coveragg' afforded under this policy does nbt'

T apply: - s
a. If the vehicle is or becomes subject to any

" bailment lease, conditional sale or purchase” -

* agreement not described in the Declarations:

" -b. To contents within the_veliicle not forming a
" permanent part of the vehicle.

c. If the vehicle is rented or leaséd fq others.

‘2. The coverage afforded under Part C iincludes
built-in equipment and accessories usual {o a trail-

er home or motor home; but does not include
_cabanas or equipment designed to create addi-
tional living faciliiies while the vehicle is off a
" highway. ' ’

3. The coverage afforded under -Part C does not
apply-to loss by fire to the described vehicle
while it is located as a permanent residence or
premises. ST .

4.. Transportation expense: coverage under. Part C
does not apply to trailer homes. :

* ANTIQUE CAR.

The foliowihg provision applies to any vehicle described
in the Declarations as an antique car: :

RR-4(3-04)WI

~The coverage. affordéd under this' policy applies pro-

~ vided the vehicle is maintained solely for use in exhibi-

tions, club activities,. parades or other functions of pub-
lic_interest and is ‘only occasionally used for other
_purposes. ’ . i - )

CANCELLATION OR NONRENEWAL

.We will not cancel or refuse to renew solely because of .
" age, sex, residence, race, color, creed; religion, na-

tional origin, ancestry, marital status or occupation- of

“any person who is an insured person under this poli- -

cy.

You may cancel this policy by reiurn'ing it to us or dur,-
- authorized agent or by advising us in wrifing when ata-
_future date the cancellation is to be effective. -

We may cancel:

1. Only the-auto coverage (Part C - Car Dainage,

Part F - Car Liability, Part G.- Car Medical Pay-
ments, Part H - Uninsured Motorists and Part | -
Underinsured Motorists) provided under this poli-

dence, Part B - Personal Property, :Part D - Resi-
" dence ‘and Personal Aclivities Liability and Part E

- Residence and Personal Activiti¢'s-Medical Pay- -

ments) provided under this policy; o
3. The entire policy; . -

By méiling hbfice of cancellation to you at your last
-mailing address. known to us or by delivering the naotice

ot less than” 10 days prior to the effective date -of
cancellation. Proof of mailing will be sufficient proof of’

_notice. Delivery is equivalent to mailing.

If this policy has been -in effect for 60 days or is a

continuation or renewal policy, we may cancel only if:
1. You have failed to. pay the pr_e'mium-when due;

2. The policy was -obtained through material mis-
representation, fraudulent statements, ..omissfons

or concealment of fact material to the acceptance -

of the risk or to the-hazard assumed by us;

- 3." There have been substantial breaches of contrac-
tual duties, -conditions or warranties of the policy;

_-or
4. Since the policy was 'issu_ed, there has.been a

substantial change -in the'risk assunied by us,
-except to the extent that we should reasonably

have foreseen the change or-contemplated the.
‘risk’in writing the: contract. I

When this policy is written for a period longer than one

year, we may cancel fof any reason at anniversary by
nolifying you at least 60 days before the date cancella-
tion takes effect = - - '

Upon cancellation, you may be entitled to a premfum‘
refund. If so, we will send it to you, but our making or
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'oﬁenng a refund is not a condmon of cancellatlon It

you cancel, the refund will be coniputed in ‘accordance
with the customary short-rate procedure. If we caneel,

" the refund will .be computed on a- pro rata basis. The

effective date of cancellation stated ln a ncmce is the
end of the pohcy period.

We will mail to you at your last masllng address known
to us or deliver to you nofice of nonrenewal not less

than 60 days before the end of the policy period, if we

_ decide not to renew-or continue ths policy.

This pollcy will automatlcaﬂy tennlnate in- any event on

- the explrahon date:

1. If you have notified us or-our agent that you do
. not wrsh to have this policy renewed or

2. .If we have mailed a notice of renewal premlum_-

-due to you not. mere than 60 days rior less than

10 days prior fo the expiration date and the re-:
newal. notice states - clearly .the effect of nonpay--

ment of premium- by the due-date and ‘you -have
failed- to pay the renewal premlum :by that expira-
tion date : .

"This policy wrll terminate on the effectlye date of any -

.other insurance’ policy issued as a replacemenit for any

msurance afforded by thrs with respect to-any jnsur-

RR-4(3-04)W)

“ance te which both policies~appiy

MUTUAL POLICY CONDITIONS

- 1.” Membership, Notice of Annual- Meetmg

- Every pefson,. co-partnership or corporation in- .
sured by us is a member of the insurance com-
pany and has one vote. The anpual meefing of
the members is held on the first. Tuesday in
"March at.1:30 P.M. of each year at our corporate _
headquarters in Sheboygan W‘soonsm

' 2. Dlwdends

~You wrll partlcnpate in the dnstnbuhon of dividends, -
if any are declared, as fixed and determined by
the directors according to: law

-3, Policy Nonassessable

This- lelcy is nonasséssable. Your liability to us
" is limited to.the payment of the premlum

.:CORPORATE HEADQUARTERS ADDRESS.

ACUITY
2800 South Taylor Dnve
. PO Box 58.
Sheboygan, Wisconsin 53082-0058
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_ 'ENHANCEMENTS PLUS
‘This endorsement modifies insurance provided under

ROAD AND RESIDENGE COVERAGE o
T RR244(6402)

this policy. -

1. Under Part B - Peisonal Property, Special Limits of

ing: -
2. $3,000 on_securities, accounts, deeds, evi-
dences of debt, letters of eredit, notes other than

Liability items 2, 5, 6 and 7 are replaced by the follow-

bank notes, manuscripts, personal ‘records, pass-’

. .. ports, tickets and stamps. This. dollar limit applies fo
. -.these categories regardiess of the medium (such as

‘Paper .or computer seftware) on which the material .

exists.

" The lirmit inclides the' cost to research, replace or °
“restore the information from the lost or damaged -

ma_tgan‘al._ ) )
5. $2,500 for loss by theft, misplacing or losing of

jewelry, watches; furs, precious and $emiprecious . -

. sfones, subject to-a limit of $1,000 per article.

6. $3,000 for loss by 'theﬂ, misplacing or losirig of

- fireamms.

" 7.. $3,500 for loss by thef, misplacing or losing of

. 'silverware, silver-plated ware; goldware, gold-plated
" ware -and" pewterware. This includes flatware, hol-
lowware, tea sels, trays and trophies ‘made -of or
including silver, gold or pewviter. ’ .

" 2. Perils - Part B is‘replaced by the following:. .

Perils - Part B

.. .We insure against risks of direct loss to property de-
.scribed in Part B only if that loss is. a physical loss to
. propérty, however we"do not insure- loss . excluded un-
" der-Exclusions - Section | or loss caused by o

a. Freezing-of a plumbing, heating, air conditioning or
automatic fire protective sprinkler. system or of a house-

- hold appliance, or by discharge, leakage or overflow

from within the system-or appliance "caused by freez-
ing. This exclusion applies only- while the dwelling is
vacant, unoccupled or being constructed, unless. you

* have used reasonable care to:

_ (1) Maintain h?gat in 'th'c_e building; or .
(2) Shut off the water supply and drain the system

.and appliances of water,

b. Freezing, thawing, pressure or ‘weight of water or -
- -ice, whethgar driven by wind or not, to a:

(1) Fence, pavement, patio or svyimmihg pool;
(2)- Foundation, retainirig wall, or bulkhead:
-(3) Pi(_ar.'yvha'rf or dock; - .
c. Thefl in or to a dwelling under construction, or of

materials and supplies for use in the construction until
the dwelling is finished.and occupied;

d.” (1) Wear and-tear, marring, deteroration;
{2) Inherent vice or latent defect;
(3) Mechanical breakdown;

: 3 ENDORSEMENTS

(4) Smog, rust, mold, wet or dry rot;
(8) Smoke from agricul
ope;rations: o ) .
(6) Release, discharge or dispersal of contaminants
orpollutants; - - - . ; :

Hural émudging or industrial

-(7) Settling, c_:rac—kin-g, shrinking, bulging or ekpan- E
sion of pavements, patios, foundations, walls, floors,

_ roofs or ceilings; L
.. (8) Birds, vermin, rodents; insects or domestic arii-
© . omals: . o e

If any of these cause water damage not’ otherwise

‘excluded; from a plumbing, heating; air conditioning -

~-or automatic firé protective sprinkler system. or
household -appliance, we cover loss caused by the
water.Including the cost of tearirig out and replacing

~tem or appliance. . - _ .
We do not cover.loss-to the system or appliance
“from which this water escaped. o
e: Breakagé of: - - .
) Eyeglasses, glassware, statuary, marble;

_(2) Bric-a-bra¢, porcelains and- similaf fragile arti-"

tles other than jewelry, watches, bronzes, cameras
and photegraphi¢ lenses. _ T
There is- cbverage for breakage of the property by
-or resulting from: ' .
(1) Fire, lightninig, windstorm, hail; _
(2) Smoke, other. than smoke from agricultural
" smudging. or industrial operations; .
. (3) Explosion, riot, civil commotion;

“any part of a-building necessary to repair the sys-. °

(4) Aircraft, vehicles, vandalism and malicious mis-

‘chief, earthquake -or volcanic eniption; _

. (5) Collapse of a bu'_ilding of any part-of a building; -

- (6) Water not othepwise excluded;
(7) Theft or attempted theft; or

(8) Sudden and -accidental tearing apart, cracking,

- buming or building of: .
(a) A steam .or hot water heating-system;

(b) An.air conditioning or automatic fire protec;- C

-~ tive sprinkler system; or .
(c) An appliance for heating water.

- £.” Dampness of.atmosphere or extremes of tempera-

~ . .or hail;*

g. Refinishirig, renovating or repairing prdperty'bthér
t,han watches, jewelry and furs; ) ..

~ h. Colision, other than collision with a land vehicle,

sinking, swamping or stranding of watercraft, including

fure-unless the direct cause of loss is rain, snow, sleet

‘their trailers, furnishings, equipment and outboard mo- _

tors; - . .
i Destruction, confiscation or seizure by order of any
govemment or public authority.
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J Ads or decisions, including the failure to act or
decide, of ‘any persan, group, organization or govemn-

“mental body. However, any ensuing. foss to property

described in. Coverage C not excluded or excepted in
this policy is covered. : - : : .
Under items a through d, any ensuing loss to property
described in Part B not excluded or excepted in this
policy is covered. . S

~ - 3. Under Additional Coverages. ;:'Sectior_l I, the fallow- .
.ing paragraph is added to item 1, Debris Removal; ’

"We will pay your reasonable expense incurred by you

in.the removal of debris_of tregs, shrubs,- plants or
lawns on the residence premises, for loss caused by
the peril of windstorm, hall, or weight of ice, snow or

- sleel. The limit of liability for this coverage shall not

exceéd $500. This limit is excess over any deductible
applicable to Section . : -

-~ 4.. The limit of liability for Additional Coverage 6, Gredit
Card, . Fund Transfer- Card, "Forgery .and ‘Counterfeit.

Money, is increased to $2,000.

- 5. Under A'dditi:anal Coverages - Section |, item 8
Collapse does not apply 1o Part B. - Personal Property.
- Paragraph 8a,is replaced by the following: . - .

.~ a. Peiils insured- against in Part A )

6. Urider Additional Coverages - Section |, the follow- -

‘ing are added: - R
9. Refrigerated Products. We will pay up to $500

per occurrence for loss or damage to' contents
owned by-the insured .and. kept.in a freezer or
- refrigerated unit.on- the insured location. We cover

loss or damage caused by a change in temperature.

resulting from: . S
~" a. Interruption of électrical-service to refrigeration
" .equipment -caused by damage to the generating

and.transmission equipment; or

eration system. - ) ) .
You- must exercise diligence in -inspecting and
maintaining refrigeration equipment. If interruption of
-electrical service or mechanical or electrical break-

b.  Mechanical or electrical breakdown of the rq_a'frig-:

-down.is known, you -shall see that all réasonable.

means are’ used o protect the. insured "property
from further damage, orthere is no coverage.

No deductible applies to this coverage. -

10. Lock Replacement. We will. pay up to $250 to -

replace house. locks fo your.dwelling due to foss or
theft of an insured’s keys. . o

A $2_5' deductible ‘applies to.this coverage.. _

11. Fire Extinguisher Récharge. We will pay up to
$250 to recharge or replace a portable- fire extin-
- guisher which has been discharged to fight a fire or

due to méchanical malfunction.-
No deductible applies to this coverage,

12. Arson Reward. We will pay up to $1,600 to any -

‘individual or organization for information leading to a
criminal conviction in connection with loss or damage

to covered property by a covered peril. This amount’ )

is the most we will pay, regardless of the number of
persons involved in providing information,

" any liability -coverage; or

No deductiblé applies to thié-qoverage.
7. Under Section | - Property, we insure for direct loss .

landslide. -

to property described -in Parts A and B caused by

" We do not-cover loss:"

a. To a fence, patio, pavement, swimming pool, retain-

ing wall, bulkhead or outdoor- equipment_ unless the

loss is a direct result of the collapse of a building. -
Collapse does not include setfling, cracking, shrinking,

bulging or expansion;

b. Caused by..or resulting from subsidence, earth;

quake or volcanic -eruption. Direct loss by fire, explo-

- sion, theft or breakage of glass or safety glazing ma--

tesials resulting from earth movement is covered.

- 8." Under Exclusion - Section 1, item 2a, Ordinance-or '

Law, is deleted.

*9. Under Pait D - Residence and Personal Activities
Liability, the definition of -bodily ‘Injury"is-amended to
‘include personal injury: *Personal injury” means. in-
-Jury arising ‘out of one ‘or more of the following offen-

ses;
a. False amest, detention or imprisonmient, or mali-

cious prosecution;

- b. Libel, slander or defémaﬁon of chai’actel"; or

c. - Invasion. of privacy, wrongful eviction or \Mfohgfut

- entry.

Exclusions - Section Il do not apply-fo personal injury.

' Personal injury insurance does not"apply: to:

a. Liability assumed by the instred under any con-
tract.or.agreement except any indemnity obligation as-
sumed by the insured” urider a written contract directly -
+elating to the ownership, maintenance or use of the " -
premises; - ) T

b Injury, caused by a viclation of a penal law- or
ordinance committed by or with the khowledge or con-

senit of an insured; -

-C. Injury su_stéined_ by any person as 'a"_ result of an
. offense directly or indirectly related to the employment_

of this person by the insured; . _ _
d. Injury arising out of the business pursuits of any
insured; . R

e. Injury '.arising out of anybusiness for which a
Home-Biz Endorsement attached to this policy provides -
f. Civic or public activities performed for péy By any
insured. : - T

) 10. Under Additional Coverages and Payments - Sec- .~
_tion ll, -the limit of liability under item 9 is increased to
$1,000. : ' L
“11.Under Exclusions - Section Il, exclusion 3¢ does _

not apply-to property damage arising out of ownership
or use of a waterbed by an insured on the residence
premises.- B T .
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WISCONSIN PERSONAL UMBRELLA

Umbrella insurance provnded by this endorsement
AGREEMENT ‘

We provide the insurance in this endorsement in retum
for the premlum and compliance wrth this endorse-_

ment’s provisions.
PARTI - DEFINITIONS
The words defined below appear in botdface.

1. "Auto” means a-land motor vehlcle, trailer or semi- -

': trailer, including a moforcyele ‘but not including a re-
- creational vehlcle or farm equlpment
2. "Auto Ilabrhty exposure” means - the ownership,
- maintenance or use of all autos owned, rented, leased
or fumlshed {o or available for regular use by you.

“Bodlly injury” means: -

‘a. Bodily haim, srckness dlsease disability or death‘

of aperson; and

b. Shock, mental anguish and mental rnjury resultlng_

“from bodily injury described above.

- - Bodily mjury includes damages for reourred care and-

Joss of services.
4. "-Busmess" inciudes:
a. Trade, profession or occupation; and

.. b. ‘Home:day -care services regular'ly"provided-by an

insured-fo a- person or persons,.other than insureds, if
the insured receives monetary or other compensation
for such services. - :

Business does not lnclude the ‘mutual exchange ‘of )

home day care services and the tendering of home day

-care services by an msured to'a relatrve of an in--

" sured. .
-5, “Farmi equipment" means a farm tractor, fann trail-

er or land motor vehlcle or traller used as a farm

lmplement.
" 6. "Fungi” means any type or form of fungus lncIud-

" .ing mold or .mildew, and any ‘mycotoxins, spores,

" scents or by-products producéd or reléased by fungi:

: However, this-does not-include any fungi that are, are
on, or are contained in, a good or product lntended for
. consumption.

7. "Insured” means:
A a You. :
b. A reIatrve. A relatrve is_ not an msured wrth re-
spectto: -

(1) An auto owned by, fumished to or avarlable for

" the regular use of that rélative unless that relative

is insured for use of that auto under- a pnmary
-insurance_ Jpolicy; or - C

i

(2) Any other auto unless pnmary insurance in-

sures that refative for use of that aute.

c. The following additional ‘persons or organlzatrons

_ but only with respect t6 the use of an auto, farm
equrpment, recreational ‘vehicle or watercraft owned
by you or a relative or in your care:

(1) Any person usrng such auto, farm equipment,

RR-15(6-02)
"The foIIowmg prov:srons apply WIth respect to Personal -

recreational ve lcle or watercraft; or

(2) Any other person or organization with respect to
their legal liability for acts or omissions of an in-

sured under item- 6a, 6b or 6¢(1) for use of such.

auto, farm eqqument, recreatnonal vehlcle or
watercraft. -

(3) These additional. persons or orgamzatrons in-
cluding their agents or-employees, are .not an in-
sured if they:

(a) Own or lease an auto, farm equrpment, re-

creational -vehicle or watercraft which you or- a

- relative hire, horrow or sublease; -

(b) Héve custody of auitos, farm’ equipment, re-
_creational vehicles or watercraft whrIe engaged in
a vehicle busmess, or

{c) Use an auto owned by a relahve unless ‘that

rejative’is insured for use of that auto by one or:

" more primary-insurance poIrcIes

d. With respect to animals, any-person or organizatlon .

legally tésponsible for animals owried by you or ‘a
relative. A person_or organization which-has custody of
these animals in-the course of any busmess or without
consent of the owner is. not an msured

. 8. "Occurrence” means:

a. For bodlly mjury and property damage an’ ac~

cident, including continuous “or repeated expostire fo .

substantlally the same general "harmful conditions,

which results, during the policy penod in bodlly mjury
.er property damage, or .

offense lncludmg a. series of related’ offenSes. commrt-

ted during the pohcy penod whlch results in personal :

injury.

. "Personal mjury means:

a.. Bodily i mjury, oF.

b. Injury arising-out of one or more of the_following -

. offenses:.

‘(1) False arrest, detention or |mpnsonment or mah- ;

cious prosecutjon
"(2) Libel, slander or defamatlon of character‘ or

(3) Invasion of pnvacy, wrongful ev;cbon or wrong-

~ ful entry.

10. "Personal Ilablllty exposure” means:
a. The ownershlp, malntenance or use of all resi- -

dences and vacant land_owned, rented or leased by

you and not rented or held for rent to others; and

b. Your personal acnvmes ‘and the personal actlwhes
of relatives.

Personal liability exposire does not include the own-
ership, maintenance or use of an auto, farm-equip-

ment, recreational vehicle or watercraft owned by
you or a relative or in your care.

. "anary insurance” means:

a. Any liability policy with' you as named rnsured pro- :

viding initial or -primary personal injury or property

damage liability coverage for personal liability expo-'

sures or auto Ilabrllty exposures; or

P-Ap.

151



b. Any Irabrlrty policy scheduled i in the Declaratrons in
whrch you or a relative:
S (1) Are the named insured; or
2) Aré .insured persons under the terms of lhat
policy. .
"12."Primary limit" means:
a. The total of:

(1) The applicable: prrmary insurance limit shown’

in Primary Insurance for Umbrella in the Declara-
tions or the actual lirnit maintained if greater; and.

{2) The amount recoverable under all other insur-
ance “policies or self-insurance plans available to
-the msured which apply to the occurrence; of

b. if prrmary insurance’ ‘does not insure against loss
arising out_of-the occtirrence and subject to Condition
8, Marntenance of Primary Insurance, then the primary
lrmrt is the greater of:
(1) The amount recoverable “under all insurahce
-policies or selfsinsurance plans available to the ln-
" sured which apply. to the ocecurrence; or

- (2) The self-insured retention shown in the Declara-

.fions. *

13."Property -damage” means damage to or loss of .-

use of tangible property.

14. "Recreational vehrcle means any Iand motor Ve- .

hicle which is: -

~ a. Not subject to mofor vehrcle registration;
. b. Used principally for leisure time-activity; and
" &.- Not designed for use on: publrc roads. -

‘Recreational. vehicle includes any vehicle -which op-
erates on crawler-treads rncludrng, but not limited- to,
. snowmobiles

Recreatronal vehrcle also includes any vehicle -de-.
signed to be towed by a vehicle described in rtem ab

. orcabove.
-15. "Relatrve means ' a resrdenl of your household
who isr

- a. Related to you by blood _marriage " or adoptron
including your ward or foster child: or-

_ b. Under the age of 21 and in your care or-the care

of any person named in a above.’

16. "Vehicle busrness means the busrness of

a. Selling;- :

' "b. Se_rvrc;rng, repairing or maintaining; or -

c. Stoiing, parking, docking or mooring;

autos, farm equipment, recreatronal 'vehicles' or

- watercraft. -
17."We,” "us” and "our” mean the company providing

‘this insurance.
" 18."You," "your” and “yours" mean the polrcyholder

- .named in the Declaratlons and spouse if lrvrng in the

.same household.
PART li - COVERAGE :

We will pay sums in excess of-the primary lrmrt that
an .insured is legally obligated to pay as damages

" because of persal injury or property damage

caused by an occurrence to which this insurance. ap-

_plies.-
‘PART 1ll - EXCLUSIONS

This insurance does not apply to damages because of:

4. Acls committed by or at the insured’s direction with

intent to cause ‘bodily injury or property damage.
This exclusron does not apply to bodily injury resulting

'from an act committed to protect persons .or property.

2. Personal i injury or property damage ansrng out.of
business pursuits of an-insured. - i

This exclusion does not apply:

liability exposure insures that business.

b. To thé busmess use of a private passenger “auto,. -
unless used fo camry persons or property for a charge.

A shared expense car pool is not a business pursuit.

3.. Pérsonal-injury or. property. damage arising out of
the _rental or holding for rental of any part of any

-premises by an insured. This exclusion does not apply
“to the extent primary insurance insures the rental or .

holding fer rental of any’ part of any premrses o any
person.

4. Petsonal injury or property. damage ansrng out of _' '
.the rendering of or failure to render professronal ser—_

vices.

.5, Personal rnjury or property damage arising out of:

a. Theé ownership, maintenance, use, loading or un-
loading of a recreatronal vehicle; or

b. The entrustment by an rnsured of a recreatronal.

vehrcle to any person.

¢: ‘Vicarious lrabrlrty ‘whether or "not statutonly im- -

posed, for the actions- of a child-or minor using a

",recreatronal vehicle excluded in paragraph aor b_

above.

Exclusion, 5 does not apply to the. extent that- prrmary.

insurance ‘applies to that recreational vehicle.
6. Personal injury or property damage arising out of:

a. The ownership, marntenance, use, loading. or un-
leading of excluded watercraft as defined below; or

-a. To the extent primary insurance for a personal -

b. The enfrustment by an ‘insured of excluded water- = .

- craft as.defined below fo any:person.

c. Vicarious. liability, whether. or not stalutonly rm-.
posed, for the actions of a child or minor usrng an -

-excluded watercraft descnbed below.

" Exclusion 6 does not apply:

a. Toa watercraﬂ while in-storage;

- b.. To a watercraft chartered with crew by or on behalf
.of an.insured; or

c. To the extent prrmary msurance applres to lhat
watercraft.

Excluded watercraﬂ means any watercraft owned by an
insured, with inboard or rnboard-ouldnve motor power,

or that is a sailing vessel, -with or without auxiliary

power, 26 feet or more in length.

7. Personal injury or property damage arising out of: '
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a. ‘The ownership, maintenance, use, loading. or un-
loading of an aircraft; or .

"b. ‘The entrusiment by an 'insurt_ad_ of an aircraft to any

person. . _
c. Vicarious liability whether or not statutorily imposed,

" for the actions of a child or minor using-an aireraft:

ltem a of this exclusion does: not apply to an aircraft

" chartered with crew by or on behalf of an insured.

AR aircraft means .ariy contrivanée used or designed for
flight, except.model or hobby aircraft not.used or de-. .

signed fo carry people or cargo.

8. Personal injury or property. damage caused di-
reclly or indirectly by war. War, inchides undécldred

* war,.civil. war, insurrection, rebellion, revolution, warike
- act by a military force or military personnel, destruction

‘or seizure or use for a military purpose, and including.

any consequence of any. of these. Discharge of a nu-.
clear weapon shall be deemed a warlike act even if .
. accidental. - ;

9. Liability éss_umed under_any unwritten contract or
agreeme_:nt.‘ - ’

" 10.Property damage to prb;):erty owned by anyin- ..

sured. .

" 11.Property damage to property- rented fo, accupied
or used by, or in the care of the insured. This exclu- _
- sion does’ not -apply. to the- extent that coverage- is .

provided by primary insurance:

o 12.Bodily injury fo any person elfgibie to receive ;;_ay-
- -ments voluritarily provided-by the insured or required
- 1o be provided by the insured under a Workers’ Com- _

pensation law; nonoccupational- disability law_ or oc-

-cupational disease law. . o
13. Bodily injury or property darnage for which_ an

- insured under ‘this ‘endorsement is also an insured

under a nuclear energy liabiiity policy or would be an

“Insured but for the exhaustion of its fimits of Tiability. 'A-

nuclear energy liability policy is a polity issued by: . .

"~ a.- American Nuclear Insurers; -
. b, Ntdlear Energy Liability Insurance Association; .
- €. Mutual Atomic Energy Liability' Underwriters;
"d.” Nuclear Insurance Associafiori of Canada; or
. €. Any of their successors. _

. 14.Personal injury to you or a. relative. This excly-
. .sion does not apply to damages arising out of the

ownership, maintenance or use, loading or unloading of:
‘an aute. o

15.Bodily injury 6r property damage arising out of

* the transmission of a -communicable disease by an
- insured, : ’

16. Personal injury arising out of sexual molestation,
corporal punishment or-physical or mental abuse.

7. Pel_'sorial injury or property damage arising out of

any. act or omission of an insured as an officer or
member of the board of directors of a .corporation or

other organization. This exclusion does not apply if the
‘corporation or organization is not-for-profit and -the in-

sured receives no compensation.

_ 18. Personal injury or property damaQe_with respect

.-sion -does not apply to a sail
" . ororganized race. -

- 21: Personal injury or property damage arising out of

to which an insurgd under this endorsement is also
insured under a Commercial Excess Liability and Um-
brefla Policy issued by us, or°would be insured under
such policy. but for its termination upon exhaustion of
its timit of liability. ) .

19.Any person. using an auto, farm equiﬁment, re- .

creational vehicle or watercraft without a_reasonable
belief that the person is entitled to do so. - ’

. 20.Bodily injury or property damage resulting- from

the. use of any auto, farm equipment, recreational
vehicle -or watercraft while being uséd in, or in prep-

aration for-a preamanged or organized racing, speed, -

hill climbing, demolition or stunting activity. This exclu-

the actual, alleged or -threatened ingestion, inhalation,

. absorption, ‘exposure or presence of lead in any form

or from any source.

Coveragé also does not, éppiy for any loss, cost, ex- -

pense, fine or penalty arising out of any:

-a. Request, demand or order that any insured or
.others test "for, 'monitor, cleanr up, -remove, contain,-
.freat, detoxify, neutralize, dispose of or .in any way

respond to or assess the effects of lead in any form; or
b. Claim or syit by or on behalf ‘of a governmental

boat used in a preamranged

authority for. damages or any other remedy because of

_testing for, monitoring, cleaning up, removing, contain- .
ing, treating, detoxifying, neutralizing; disposing of or in
.-any way responding to or assessing the effects of lead

in any form. ~

22. Personal injury or property damage arising out of -

the use, sale, manufacture; delivery, transfer.or posses-
sion—by any person -of .a -Controlled Substance(s) as

defined by the Fedéral Food-and Drug.lawat21U.S8.C. .
" 'A. Sections 811 and 812. Controlled Substances include

but are not limited fo cocaine, LSD, marijuana -and all

- nareotic drugs. However, this exclusion does nof apply fo -

the legitimate use of prescription drugs by a person
.following the orders. of a licensed physician: This exclu- -
:sion dees not apply to personal ‘injury or property

damage arising out of the ownership, mainteriance. or g

use, loading or unloading of an auto, -

23. Personal injury or property damage arlsing directly

orindirectly, in whole or in part, out of the actual, alleged
or threatened ‘inhalation of, ingestion of, contact- with,
exposureé to, existence of, or presence of any fungi, wet

or dry rot, or bacteria.’ _
RESIDENCE EMPLOYEE EXCEPTION )

Exclusions 5; 6, 7, 19 or 20 do-not apply to bodily

injufy to an employee of.yours or of a relative whose
duties ‘are related to the maintenance or use of the one
or two family dwelling, other stnictures and grounds

"where you reside, including household or domestic

services, or one who performs similar duties elsewhere
not related to your business or that of a relative
arising out of and in the course of their employment by
an insu;ed. . ’

PART IV - LIMITS OF INSURANCE

Regardless of the number of insureds, claims made;
claimants, injured persons, watercraft, recreational ve-
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~ hicles, pieces of farim equipment or autos, the. most
we ‘will pay as-damages because of personal injury

and property damage eaused by an occurrence to”

- which this insurance applies, shall not excéed the Per-
sonal-Umbrella Liability Insurance. Limit shown in the

Declarations. This coverage is excess over the primary

limit. ' '
PART V -WHAT TO DO IN CASE OF ACCIDENT OR
LOSS T

"Notice of Accident, Occurrence or Loss and Other Du-

ties apply ta the insurance provided. by this endorse- .

ment: . . .

PART VI - CONDITIONS -

Only the following Road and Residence Policy General

- Provisions apply.to the insurance provided by this en-
- dorsement: Policy Period; Changes; Representations,

Warranties.and Conditions; ‘Assignient; Knowledge by )

-Our Agent; Bankruptey; - Cancellation - or Nonrenewa;

‘Mutual Policy Canditions; and Corporate- Headquarters
- ‘Address. - o

1. Defense; SEttlgment."

¥ a cldim is made or a suit is brought against an .

"" insured for damages-bécause of personal injury or
property damage causéd by an occurrence to which
this endorsement. applies; we will provide-a defense at
‘our- expénse, in addition to the limit of insurance, by

. counsel -of our- choice, even if the suit is groundless,
fdlse or fraudulent. We may .investigate and- settle a

" claim or suit as we decide is appropriate. However, we -

are not obligated to-defend if: _ ‘
‘a. Primary insurance, other insurance or a self-insur-

ance plan available to.an insured applies to-the occur-

rence; or.

b. .The amount of damages’ claimed or incurred is less

- than the primaiy. limif.

We may join with the insured or any insurer providing

-primary insurance in the-investigation, defense or set-
tlement of any. claim .or -suit which we believe- may
Tequire payment under this endorsement. -

However, we will not contribute to the costs and ex-

penses incurred by any insurer providing a défense.

Our duty to settle or defend ends when the amount we

- 'pay as: damages because of personal injury or prop-
-erty damage caused by an occurrerice equals our
lirhit of insurance. o ’

In any dbuntry'where we-are pfeifented from defending B

an insured- because of laws or other reasons, ‘'we will
" pay any expense incurred with our written consent for
the insured’s defense.’ ' .
2. Additional Payments. .
In addition to our limit of insurance, we will pay: -
a. The expenses described below for a elaim or- suit
we are obligated to defend:
(1) All expenses we incur and costs.taxed against
aninsured. T : : :

(2) Premiums o_n. (equiréd bonds, but not for bond-

amounts more than our limit of insurance. We need
not.apply for or furnigh any bond. '

(3) Reasonable™expenses (other than loss of eain-'

" ings) an insured incurs at our request. ’
(4) An insured’s loss of earnings, but not other
income, up .to $100 per day, to attend -trials or
hearings at our. request. ’

b.- Interest accruing on our share of the amount of any
judgment betweeri the time. the judgment is' entered
and the time we pay or tender or deposit in cotrt, that-
part of the judgment which does not exceed our limit of
insurance. . : o .

3. Appeals. We may appeal a judgment in excess of
the applicable primary limit. We pay all costs, taxes,
expenses and -incidental. interest. Our liability. for-dam=

ages does not exceed our limit: of .insurance for one
- ogeurrence. ) -

4. Suits Against Us.

No action shall be brbug_ht against us by an .insure(j E
-upless there- has been compliance with the policy provi-

sions. - ] .
5. Other li_lsu_rance. This Insurance is excess over. all
primary Insurance and all-other recoverable-insurance:

{except Insurance ‘purchased to apply in excess of the

sum of the primary insurance limit.and our limit of

insurance) available to an insured including a self- -

insurance plan. T
6. Our Right to Recover Payment.

" If-payment is made by.us; we will join the insured and’
any other insurer in exercising the insured’s rights of -

. recovery against any party. Our right to reimbursement
out of the proceeds of any recovery from another may
not be exercised. untit the insured has been fully com- -
pensated for damages incurred, less reduction for any -
contributory . negligence.’ The insured shall' not preju- .
dice such rights after loss. Recoveries shall be made in

- the following order: o : : :

a. Repay the parties (including the'in'sqred)'wha paid
in excess of our liability limit; -

_b." Repay us the -amount we paid;- and-

c.” Repay the parties (including-the. insiired) to whom

this insurance is -excess, if they "are entitled to any

remainder.. )

7. . Death. If you or. a relative die, we insure the Jegal
representative of the deceased but only while -acting
within the scope-of his or her duties, for the rest of the
policy period. . : ..

8. Maintenance of Primary Insurance.

a. Primary insurance mustbe maintained during the

policy "period at the limits as shown in the

0 ! { Primary
Insurance for Umbrella in the Declarations. o

~-If primary insurance is not maintained at the limits
_shown, or if an insured fails to comply with-a provision

of primary insurance after an occurrence, there .will
be no-coverage. or defense under this endorsement
until the damages exceed the applicable limits shown
in Primary Insurance for Umbrella in the Declarations.

b. If an insurer providing primary insurance becomes
bankrupt or insolvent, there will be no .coverage or

“defense under this endorsement until the damages’ ex-

ceed the limits shown “in Primary .Insurance for Um-
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brella in the Declaratlons

9. Wrsconsm Extension of Coverage We will cover

as an insured any person who has custody of an auto
owned, loaned -or_hired for use by you. or on- your
behalf while employed orengaged in the business of
selllng, servicing, repairing, mamtarnlng, parking or stor-
ing autos, but only up to the minimum limits required

"by the Wisconsin Financial Responsibility Law. This:

extension-does not apply if that person has other avail-
. able insurance whether primary, excess or contingent
- or if primary insurance covers this occurrence.

10.The following is added to the Cancellatron or Non-
*renewal General Provision, but only with respect to this
endorsement:

We may cancel-this endorsement at any ‘time by notrfy-
(ing you in writing at least 10 days before the cancella-

‘tion date, provided we notify the .Commissioner of In- .

surance as to'the grounds for cancellation no later than
. the time we notify you of the cancellatron

SCHEDULED PERSONAL PROPERTY RR-19(3-93)
The following provisions. apply with’ respect to the .per-

sonal property described in the Schedule of this en-

. dorsement. .
" Newly Acqwred Property
" With respect to- jewelry, furs, cameras and mUSrcaI

instruments, we. cover. newly acquired- properly of a
class of property dlready insured for an amount not to

- exceed.25% of the amount of insurance for that class.

- of property-or $10,000, whichever is less, provided the

insured. reports this newly, acquired property ‘fo us

- within 30 _days of acquisition and pays the additional

_ premium from the date acqurred

"When fine arts are. scheduled, we cover other objects
of art acquired during the policy period for their actual

cash value but no more than 25% of the amount of -

insurance for fine arts scheduled,- provided the insured

- reports these objects to s within 90 days of acquisi- -
tion and pays the additional premrum from - the date

acquired:
Perils Irisured ‘Against

" Wé.insure for all risks of. physical Ioss to the property"

described except:

" . We do not| pay. for a loss rf one or more of the followmg
" excluded perils apply to the loss, regardless of othér X

causes or events that contribute to or aggravate the
" loss, whether such causes or events act to produce the
loss béfore, ‘at the same time as or after the excluded
peril. We'do not pay for aloss that results from:

1. Wear and tear, gradual deterioration, tnsects ver-' '

“min or inherent vice;
.2, War, lncludlng undeclared - war civil war, |nsurrec-

- fion, rebellion, revolution, warlike act by a military force

or military personnel, destruction or seizure or use for a
. ‘military purpose, and including any consequence of any
of these. Discharge of .a nuclear weapon- shall be
deemed a warlike act even if accidental.

3. Nuclear hazard, meaning any nuclear reaction, radi-

. ation, or radioactive contamination, all whether con-
trolled or uncontrolled or however caused, or any con-

" sequence of any
- from the nuclear hazard is covered.
" 4. Iffine arts are covered:
-a. Damage caused by any repamng, restorahon or
retouching process;’ -

" b. Loss to property on _exthibition at farrgrounds or
premlses of national or intemational expositiens unless :

3t these. Direct loss by fire resulting

the premises are covered by this pollcy .

5, lf either of the classes of properly, postage stamps

or rare and current coin collectrons are covered:

. Fadlng, creasing, denting, scratchmg, teanng, -thin-
ning, transfer of colors, inherent defect, dampness, ex-
tremes of temperature, gradual- deprecidtion,. or any

damage from handling or being worked upon;

b. Disappearance of individual stamps, colns or other

articles ‘unless the item:is described and scheduled
with a. specrﬁc arount of insurance, or if.the item Is
mounted in a volume - and the page to whlch rt~ is
attached is also lost;

c. Loss to property in the custody of transportabon
companles nor shlpments by mail other than reglstered
maif;

d. Theft from any unattended automobrle untess bemg
shipped as registered mail; .
‘e. Loss to property which-is not an actual part of a

" stamp or cain collection.. -

© 6. Civil authority. This meahs:

a. .Seizure or destructron under quarantme or customs
regulatrons or

~b.. Conﬁscahon or destructron by order. of a govern-
- ment or. public authonty or . .

C.- Risks of contraband or rllegal transportatlon or -
-trade. o

We do not pay.for. such "excluded. loss even rf the
following. contribute to, aggravate or cause the loss:,

4. ‘The act or decision of a person, group, orgamzatlon

or governmental- body. This lncludes the farlure 1o act
or decide.
2. Afaull, defect or error, negllgent or not; in:

‘a: Planmng, zonlng, surveymg, siting, gradmg, com- .
'pactrng, land use.or development of property .

b. The desrgn ‘blueprint, specification, workmanshrp,_ .

this policy.
3. _A condition of the weather. )

"4 : The collapse of a building or structure.

Territorial Limits

the world, except fine aits are covered only while within

 the limits of the United States and Canada.

Special Provisions
1.- Furs include garments trimmed with fur or consist-
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eérty. This includes the materials needed to construct_

“remodel or repair the property
:¢. Maintenance of property - i
These apply whether or not the property is covered by

"~ We cover the’ property described while itis anywhere in
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__graph 2c, Other property, ) : .
. When cains ar stamps are covered: on a blanket basis,
- we shall pay the-cash market value 4t time of loss but .

ingr pq'n_cipa"y of fur.

" 2. Cameras include related articles of equipment such
". as but not limited-to projection machines and films.

‘3. Silverware, "goldware, pewterware include silver-

plated ware and. gold-plated ware but excluding pens,

" pencils, flasks, smoking implements or j_ewelry.
4. Golfer's equipment includes golf clubs, golf clothing

-and other related golf equipment. We cover your golf

clothing while. contained in a Jocker-when you are -
- golfing. We eover golf balls for loss by fire or burglary
" provided there are visible marks of forcible entry into-

the building, room or locker.

5. Fine ars: You agree that the' covered property will
.be packed and :unpac':k_e_d, by competent packers.

6. Postage’ stamps. includes postage due; envelope, -

official, revenue, match and medicine stamps, covers,

locals, reprints, essays, proefs and other -philatelic
property, including. their books, pages and -mountings, .’

owned. __by' or in cust_bdy or control ‘of the _insured.l
7.-Rare. 'and current coins includes “medals, paper

money, bank notes, tokens of money ‘and other -numis-

matic propérty, including coin albums, containers,

- - frames, cards and display cabinets in use with such

colleetion, owned by or in cusfody or control of the

.. insured.

Conditions

-1, Loss Clause

The amount of insurance under this endorsement shall

.ot be reduced except for-a total, loss. of a scheduled -

article.-We will refund-the unearmned premium applicable

" to such’ article after the loss or-you may apply it'to-the

prepiium due for the replacement of the ‘schedule arti-
cle. -

.. 2. Loss Settlement- L
.. “Covered ‘property losses aré_ settled as follows:
’ :"a. Fin'é'arts: We will pay the amount shown for each
schg_eduled._article which is agreed. to be the value of the:

arficle.

" Incase of loss to a pair of set, we agree to pay you
-the full. amount of the set as shown in the Schedule
" and you agree to surrender the remaining arlicle or

- . articles of the set-fo'us. - - S
b. Postage stamps or rare and current-coin éollecﬁon_: '

In case of loss to any scheduled item, the amount to
be -paid will be determined in accordance with para-

net more than $1,000 on ahy unscheduled coin

tion nor'more than $250 for any one stamp, obin or .

individual article or any ene pair, strip, block,{series
sheet, cover, frame or card, P ’ -

We shall. not pay a -grééter proportion of an'y loss on

- blanket property than the amount insured on. blanket. .
. prope_rty bears to the cash market value at time of loss._

c. Other property: The value of the property insured

. is not agreed upon but shall be ascértained- at the time -
of loss or damage. We' will hot pay more than the least
~ of the following amounts: .

JEWELRY

(1) The actual“Gash value of the property at the
time - of loss or damage; T )
(2) The amount for which you could reasonably be
. expected to have the property repaired to its con-
dition immiediately prior to loss; -
(3) The amount for which you could reasonably be
expected to replace the article with onie substan-
tially identical to the article lost or damaged; or -
(4) The amount of insurance. :

3. Pair, Set or Parts Other than Fine Arts

a. Loss 6 a pair orset )

In case of a loss to a pair or set, we may elect to: _
' (1) Repair or replace any pari to restore the pair or o

set to its value before the loss; or
(2) Pay the differerice betwéen actual cash valus of
the property before and after the loss.

_b. Parts

In _case of. a Joss to any part of covered praperty,

‘consisting. ‘of several parls' when complete, we’ shall -

pay for the value of the’part lost or damaged.
4. Appraisal .. | - . . )
If you and we fail to agree on. the -amount of loss,

- either one-can demand that the amount of the loss be

sét by appraisal. If either makes a written demand for

'-.a'ppraisal, each- shall select 4 competent, independent.

appraiser and nofify. the other of the appraiser’s.identity

" within 20 days of receipt of the written demand.- The
two ‘appraisers shall then select a competent, impartial

umpire. If the two appraisers aré unable to agree upon
an umpire within 15-days, you or we can ask 3 judge
of -a court of record in the stateé where thé residence
premises is located to select an umpire. The appraisers

shall then set the amount of the loss. If the appraisers §
- submit a written réport of an agreement.to us, the

amount agreed upon shall be the amount of the loss. If
the appraisers fail {0 agree within a reasonable’ time,
they shall submit their differénces.to the umpire. Writ-
ten agreeniént signed by any two of these three shali

set the amount- of--the -loss.-Each- appraiser-.shall-be- -

paid by’ the ‘party selecting ‘that appraiser. - Other ex-

- pénses of the appraisal and the compensation of the

umpire shall be paid equally by you and us. -

'5. No deductible applies to this coverage. -

-Schedule-
.Amount of
Insurance-

1. ONE LADY'S'PAIR 14K YELLOW
GOLD DIAMOND PIERCED EARRINGS.

" TWO ROUND-CUT BRILLIANT DIAMONDS
- WEIGHING 28/100CT TOTAL. FINE -WHITE

COLOR, VS CLARITY 8 790

2. ONE GENT'S 14K YELLOW GOLD
WEDDING ‘BAND. -ONE DIAMOND MELEE
WEIGHING 03/100CT TOTAL. COLOR IS

FINE WHITE, CLARITY IS WS . 295

3.  LADIES.14K YELLOW.GOLD GENEVE

WATCH WITH QUARTZ MOVEMENT TWEN-
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TY DIAMONDS SURROUNDING
WATCH EACH DIAMOND APPX .02 POINTS -

TFOTAL WEIGHT APPX .40 POINTS ENTIRE
CASE AND BAND 14K ALL SINGLE CUT
"WHITE

4. LADIES 14K YELLOW GOLD ROPE

BRACELET WITH BAR OF - DIAMONDS B
RUNNING THROUGH CENTER OF BRACE- _

LET :17 DIAMONDS IN BRACELET EACH
DIAMOND APPX .02 EACH TOTAL WEIGHT

‘APPX .34. POINTS ALL SINGLE CUT DIA- -

MONDS WHITE -
5. 1 LADIES 14KT YG DIAMOND BRIDAL

SET. 3 ROUND CUT BRILLIAN DIAMONS. -

WEIGHING 351100 CT TOTAL. 1 ROUND

.30/100 CT., 2 ROUND 05/100 CT COLOR IS
“FINE WHITE CLARITY IS WS :

_6.  ONE (1) LADIES 14KT WHITE GOLD

SOLID LINK FLAT POLISHED HERRING-

'BONE CHAIN WITH BEVELED EDGE MEA-

SURING - 24" IN LENGTH AND-.5MM IN
WIDTH. DESIGNATED STYLE #HER/M21

7. "ONE (1) GENTS 14KT YELLOW GOLD
DIAMOND RING- SET WITH ONE. (1) -

ROUND . BRILLIANT ‘CUT DIAMOND MEA:
SURING APPROXIMATELY, 5.6MM IN DIAM-
ETER, 2.6MM iN .DEPTH AND WEIGHING
‘APPROXIMATELY .46 CARATS; H COLOR

" AND VS2 CLARITY USING” THE G.IA.

" GRADING SCALE _
"-:8.- ONE: (1) GENTS 10KT WHITE GOLD

LINDA: STAR SAPPHIRE RING SET WITH
ONE (1) OVAL BLUE LINDE STAR SAP-

.PHIRE MEASURING- APPROXIMATELY

"9.0MM BY 7.0MM AND IS 4.1MM IN DEPTH. -

ALSO SET ARE TOW (2) ROUND SINGLE

CUT DIAMONDS; ~EACH WEIGHING .02 -~

CARATS

-9. ONE (1) LADIES 10KT WHITE GOLD

LINDE STAR SAPPHIRE RING SET WITH

ONE (1) OVAL BLUE LINDE STAR SAP-.
PHIRE MEASURING APPROXIMATELY 7.0 °

BY 5.0MM AND-TWO (2) ROUND SINGLE

. 'GUT SIDE DIAMONDS, EACH WEIGHING
: APPROXIMATELY .02 CARATS EACH =~

10. ONE (1) LADIES 14KT YELLOW GOLD

.- TRECOLOR NECKLACE MEASURING AP-.

PROXIMATELY 18" IN LENGTH,. AND

. WEIGHING APPROXIMATELY 4.1 BRAMS

11. ONE (1) LADIES 14KT YELLOW .GOLD
DIAMONDS HEART NECKLACE SET WITH-

" FOURTEEN (14) ROUND SINGLE GUT DIA- .
“MONDS HAVING AN APPROXIMATE
"WEIGHT QF .03 _CARATS EACH. AT- . .

TACHED IS"A 14KT OPEN LINK CHAIN

" 'MEASURING 18" IN LENGTH
"12. ONE (1) LADY'S 14KT YELLOW GOLD

AND DIAMOND ENGAGEMENT RING SET

WITH ONE (1) MAJOR FULL-CUT DIAMOND -

MEASURING 6.6MM IN DIAMETER, 3.9MM
IN ‘DEPTH, MAVING AN -APPROXIMATE

"WEIGHT OF 1.00 CARATS, F COLOR AND,

V82 CLARITY USING THE GIA DIAMOND

GRADING SCALE. ALSO SET ARE FIFTEEN.

(15) ROUND FULL CUT SURROUNDING
DIAMONDS GRADUATING IN SIZE AND

‘HAVING AN APPROXIMATE TOTAL

“KCE OF -

1,900

600 -

1240

1,500

1,600

300

175

125

475

"WEIGHT OF 72 |
STYLE NO. Ud248

GRRATS. DESIGNATED

13. ONE (1) GENTLEMAN'S SWISS MADE

17-JEWEL MECHANICAL MOVEMENT, 14KT
. YELLOW GOLD OMEGA WRISTWATCH

FEATURING AN OCTAGONAL SHAPED
‘CHAMPAGNE COLORED DIAL SURROUND-
ED BY A DIAMOND BEZEL SET WITH FiF-

- TY-EIGHT (58) ROUND SINGLE CUT DIA-
"MONDS HAVING AN APPROXIMATE TOTAL

WEIGHT OF .58 CARATS. ATTACHED IS A
14KT -YELLOW GOLD TAPERED - MESH

BRACELET; DESIGNATED STYLE NO

DDGQW SERIAL NO 117712,

. 14. ONE (1) LADYS HIGH POLISHED 14KT

YELLOW GOLD *OMEGA" LINK LINK NECK-
LACE MEASURING 10MM IN WIDTH, MEA-

*. SURING. 16" IN LENGTH, AND 'WEIGHING
62.3 GRAMS. DES[GNATED STYLE. NO:

05-1979 A

" Total Amount

FURS AND GARMENTS

1. NATURAL- LUNERAINE LET: OUT MINK
COAT WITH CRYSTAL FOX TUXEDO

. #3075-3315-83
. -SILVER, GOLD,-AND PEWTER

1. 13 TEASPOONS

2. 13 PLACE KNIVES

3. 13 PLACE FORKS

4. 13 SALAD FORKS. '
- 5. . 2 BUTTER ‘SERVING KNIVES

6. 2 TABLESPOONS

7. IPIERCED.TABLESPOONS

8. "1 COLD MEAT FORK: SMALL

. 9: "1 CHEESE SERVING KNIFE
10. 1 BON-BON. SPOON
1. 1 CREAM LADLE.

2. 1 FLATSERVER
13. 1GRAVY LADLE

" .14, 1 JELLY SPOON
" 15. 1 OLIVE OR PICKLE FORK -

16. 1 LEMON FORK o
17.- 1 PIE-OR CAKE SERVING KNIFE
18. 1.SUGAR SPOON

19. 1 ROAST CARVING SET 2 PC KNIFE

& FORK
Tota_l _A_m_oqnt

BOAT AND OUTBOARD MOTOR
FORM ’

What We Cover

10,200 °

- 5,000 ..

ATT5

$. 25975

' $ 8000

$ 1664

1,794
2,405
1,872,

‘204
610 -
305

" 305

17

-120

150
341
305
144
102
93.
161
161

493

$ - 11,346

RR-20(03-99)

We cover the property described in the Schedule of .
this endorsement against all risks of direct physical loss

_from any. extemal cause. Certain exceptlons are listed -
below. i
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-d. Deterioration caused by marine life;

Losses Not Covered

" We do not pay. for a loss if one or more of the followmg' '
“excluded perils apply to the loss, regardless of other

causes or events that contribute to. or aggravate the
loss, whether such causes or events act to preduce the
loss before, at the same time as or after the excluded

peril.

1. We do not pay for any loss resultlng dlrectly or
_ indirectly from:- -

a. Wear and tear gradual detenoratlon rnsects ver-

“min or inherent vice;
-b.” War. This means undeclared war, civil war, insur-

rection, rebellion; revolution, warlike act.by a ‘military
force or miilitary personnel; or destructlon. séizare or

" use of property for a military purpose. It includes any

consequence of any ‘of these. -Discharge of a nuclear
weapon shall be deemed a warllke act even, rf acciden-

_tal;

¢ Nuclear hazard “This means loss capsed by nuclear

‘reaction, nuclear radiation or radioactive contamination

(whether controlled or uncontrolled and whether caused
by, . contributed to or aggravatéd by any peril insured

- against by this policy). Loss caused by nuclear hazard
. “shall not be considered loss caused by. fire, explosion
. or-smoke, However, if the fire. peril is covered by this
policy, direct loss by fire resultmg from the . nuclear

hazard is covered;

e. Rust or corrosion;

f. Freezing or overheating;

g. Latent’ defect, . structural, mechanical or electrical
breakdown ‘or faiture; - . ’

' h. -Any work done on the property, unless: it results in

a fire or explosron (in this case'we only cover the loss
caused by fire or explosron ) .

i The infidelity of persons - (other: than common car-
. riers) entrusted with the property- or

Jo -Civil authonty ‘This means:

) Selzure or destruction ‘under quarantine or cus-
- toms regulatlons or

(2) ‘Confiscation ‘or destruction ' by order of a gov-

emment or public authority; oi ]

(3) Risks of contraband or |llegal transportatlon or

trade. :

" 2. We-cover loss caused only by fire or lightning while:

a. The property is being used to transport people or

goods for compensation;

b. Rented to others; or

¢. Being operated in any offi cral race of speed con-
test. This does not apply to sailboats.

"We ‘do rot pay for- such " excluded loss even. if the
' followr‘ng contribute to, aggravate or cause the loss:

1. The act or decision of a person, group, organization

or governmental body. Thrs rncludes the failure to act

or decide.

. 2. A fault, defect or emor, negligent or not, in: - _

a. Planning; zoning, surveying, siting, grading,

compacting, land use or development of property.

b. The design, blueprint, - -specifi ication, workman-
ship, construction, renovation, remodeling .or repair

of propeity: This includes the materials needed to

. construct remodel or repalr the property.
c. Malntenance of property.

These apply whether or not the property is covered o

by this policy.
3. A conditiors of the weather.
‘4. The collapse of a burldmg or strycture. -~
Terrltory '

We cover the property insured only while on land .

inland waters or coastal waters of the forty-eight contig-
uous states of-the United States of America, the Drs-

_ trict of Columbra ‘and Canada.

Special Conditions.
1. Property Damage Llablllty and Expense Exten-
sion

We will pay on behalf of any insured any mongy the
insured is Jegally obligated to pay for damage to prop-

efly of others caused by an accidental collision of the -
“covered boat and motor. This - -extension -does not in~ "~ -

clude liability'assumed -by any insured under-a con-
tract or agreement. This extension pnly applies while

the boat is afloat. We will net pay morg than $500 for .
al damages resultmg from any one accident. :

- lnsureds may contest therr liability. If they . do and they.

receive our consent in- writing, we- will also pay up to

$500 in costs which may be rncurred as a result of this .

action.

_"We are not relieved of our duties, under thrs extensnon
- if the insured or the.insured’s: estate becomes bank-

rupt or-insolvent.

" . The deductible does ‘not apply to clalms pald under thrs

extension.

" 2. Substitute Acqursrtlon Extension

If you acquire similar property in replacement for the
covered property, we will cover the newly acquired

property for (a) the limit of lability for the property
" disposed of or (b) the invoice cost of the new property,

whichever-is less; provided you acquire the property
during the policy-term and report it to us -within thirty
days of the date-you acquire it and pay any addltronal
premium from that date.

‘3. How We Settle Claims _
The policy provisions pertaining to loss settlement are -

modlﬂed as follows:

a. With respect fo outboard motorboats, we will repair -
“plywood, plastic, fiberglass and molded hull boats, .-
when. repairable, accordlng to manufacturer's specrﬁca- g

tions or accepted repair. practrce

.b. With respect to equipment, we will not pay a great- -
er proportion of any loss than the amount of insurance -
‘bears to, the actual cash value at the time of loss

‘4. Maintenance of Property

It is a condiion of this insurance that the insured

" . property is anid will be maintained in sound condition,

P~-Ap.

158



including the caulking-of any l_)o.
5, Theft of Property - .
in the event of damage or-loss caused by theft, you will
give prompt notice to the appropiiate authorities.

6.- Other Insurance L _
if at the time of loss or damage there is other insur-
. ance which would apply in the absence of this policy,
" the insurance under this - policy shall apply. only as
excess over the other insurance. - . '

7. Accessories :

. Acéessdrie's'do'not include sporting equipment unrelat-

ed to the operation or safety of the boats.
. 8. Deductible o T
- Each adjusted claim will be reduced by the déductible

amount shown in the Schedule for the lost or damaged’

" property. If -more than one item is lost or damaged in
the "same occurrence, only ‘the highest applicable de-

" ductible amount will be-applied.

Scljedule.
. . Amount of -
- Insurance
- BOAT B : .
1. 2001 GLASTRON GX205 250 020 - = -
" GIA2B181E101-$250 . = - T % 24,000 -
BOAT ACCESSORIES. — _
2. $280. L $ 500
BOAT TRAILER -
- 3. 2001 EZ LOADER IL8IRGX131A0 $250
HOME COMPUTER _RR-26(8-98)

© We cover computer equipment for the coverage de-

scribed below.

Prqpeﬁy ' o R

The term "COmpufe'r Equipment” means: )
a._ Electronic data pro'ce,ssfng hardware” and related

peripheral_equipment, including CRT. screens, disc

" drives, printers and modems;.and .. .

b. Discs, tapes, wires, records or other software media
. used with the equipment in a above. '

Perils o ' L

We cover-computer equipment against rsks -of direct
physical loss or damage from any external cause ex-
cept:. ' : . )

‘1. Loss of damage caused by or reéu_'lting from wear

. and tear, an original defect in the propeity covered,
gradual .deterioration, insects, vermin, inh_er_ent vice,

S dampness, dryness, cold or heat. -

. 2. War, including undeclared war, civil war; insurrec-
tion, rebellion, revolution, warlike act by a military force
or military personnel, destruction or seizure or use for a
military purpose, and including any. consequence of any
of these. Discharge of a nuclear "weapon. shall be
deemed a warlike act even if accidental. '

3. Nuclear hazard, meaning any huclear reaction, radi-

ation ‘or radioactiVé contamination, all whether con-

trolled or uncontrolled or however caused, or any con-
sequence of any of these. Direct loss by fire résulting

_from the nuclear hazard is covered.

L_oés Settlement _ _

In.the event of a covered loss, we will pay the cost of '
repair .or replacement, without deduction for .depreci- )
ation. In no event will we ‘be liable for more than the

limit of liability. - : :

_Additional Provisions

1. Business use of your co_mb'utqr equipment is per-

mitted.

2. ;Se_cﬁon | - Property, Pari B - Personal ‘Property,’

-Special Limits of Liability-items 8 and 9 do not apply to
.coverage provided by this endorsement. . ..

3. Any deductible stated in the Declarations does -riot _

-apply to this coverage. A $100 deductible- applies in-

stead. .
4. Additional Coverages

. -:a. Newly Acquifed Computér Property

We will cover compuiter eguipment acquired during -
the policy-period up-to 30 days after it-Is acquired. You -

“must provide us with a complete ‘description .of each

item within’ this 30 day period-and ‘pay the additional

" premium.- The. most we will pay for all such items-is -

$5,000. . _
b. Electiical and Magnetic Injury Coverage
We willalso pay for loss which arises out of artificially

" generated electrical cumrent if such logs or damage. is
‘caused by or results from: ’ :

(1) An occurrence that took place within-100 feet of
the described premises; or T o
.(2).An interruption of -électric power supply, -power .
- surge, blackout or brewnout if the ‘cause of such
occurrence  took place within' 100 feet -of the de-
- sciibed pi'emises. : : .
¢. Mechanical Breakdown' _
We will also pay-for loss which arises out of Mechani-
cal Breakdown. - L
d. Software

* We' will also_pay for ‘loss or- damage. to computer” -

software. Software includes data processing recording
or storage media such as films, tapes, discs, drums or

- cells, data stored on such media and programming

records used for eleclronic data processing or elec-
tronically controlled equipment. The most we will' pay

-.under this additional coverage is $1,000.
- e. Exira Expense - Reconstruction Costs .
-We will pay the necessary expenses you incur to

research, replace or restore lost information used for
business on damaged electronic or magnetic media.
The most we will pay under this additional coverage is
$1,000. -

Limit of Liability

Our limit of liability for loss shall not exceed $3,887.
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WATERCRAFT LIABILITY

Part E - Residence and Personal Activities Medical
Payments apply to bodily injury or property tdamage

for a watercraft of .the length ‘and maximum  rated

speed described in the Schedule below, arising out-of; .

a. The ownership, maintehance, use, loading or un-

loading of the vo(atercraft;.

_b. The entrustment by an insured: of the watercraft to

any person; or

c. Statutorily imposed vicarious parehtal liability for the

actions of a child or minor using the watercraft.

This insurance does not apply with.respect to water-
craft with inboard- or inboard-outdrive motor power or
sailing vessels: ' : ) :

‘ _ .« .
" a. To hodily -injury to"dny employee of an insured -

arising out of and in the course of employment by the
insured if the employee’s principal duties.are in-.con-
nection. with maintenance or use of a-wafercraft;ior: -

b. While the watercraft is used 6. (':érry‘persons- for a- A )
o © -a. Water which backs up through sewers or- drains; or

-b. Water which overflows from a sump even if such -

charge or is rented to others. _
¢. To bodily-injury arising out of a waiér—skiing ac-

. Cident. This: exclusion does. not apply if at least two
n the watercraft puliing the -

Tesponsible .people are i
water-skier.

d. To bddily'.irijt.‘ury or property damage arising out of
- ., ski-jumping, para-sailing -or kite-skiing. - e

Schedule -
“Watercraft: 1 - .
Property Type: BOORV =
{dentification Number: G1A28181E101
Year Buil/Manufactured: 2001
- BuilderManufacturer: - GLASTRON .
- Model: - GX205 o

Rated Speed (miles perhour): 40

ADDITIONAL INSURED. RR-40(09-87)

- This endorserent applies only to the vehicle for which_

this endorsement is_shown in the Declarations,

" The insurance afforded by this policy under Pait F - .

Car Liability applies. to ‘the - person or organization
named in the Declarations as an _additional insured
person, but only with .respect to the. person's or or-

ganization's liability for. bodily [njury or property dam-
. .age aiising out of the acts ‘or omissions of an insured
Rerson under 2a; 2b or 2¢ of the definition of "insured o

. person” iri Additional Definitions - Section 1.

This endorsement does not increase the limits of our
liability. Cee

REIMBURSEMENT OF CAR RENTAL
EXPENSE ) . RR-53 (4-97)
This endorsement ‘modifies insurance provided under

" this policy.
-The following coverage applies ‘only to vehicles de-

scribed in the Declarations as a private passenger car
or utility car. - -

RR-28(8-02) -
Part D - Residence and Personal Activiies Liability and

"SEWER OR DRAIN BAGKUP - BROAD

Under Part C - C&F Damage, we égree.to reimburse

you for expenses.you incur in renting a substitute car
when there is a loss of your insured .car which:.

1. Results-in its withdrawal from normal use for more
than twenty—four hours; and

2. The IOSs'is_-covered under Part _C of this policy.
This coverage-does not apply'in the case of the fotal
theft of a car for which ftransportation expense re- -

Aimbursement is covered under the policy.

We will pay dp to $30 per day only-during .that pen'&d
of time reasonably required to repair or replace-the car,

but no more than $360 maximum..

3 RRA46(1-99)

FORM _~ . _
The following is added to.Section I - Property: -
1. We insure; up t6 the limit shown in the Schedule
below, for direct physical loss to property covered un-

- der Part A --Residénce or Pait B - Personal Property

caused by:

overflow results froin the mechanical breakdown .of the

“sump pump. This coverage does not apply to direct

physical loss .of the sump pump, or related equipment,” -
which is.caused by mechanical breakdown. .

This endorsement does not increase the limits of liabil-
ity stated.in the policy Declarations for Section |I.

2. Special Deductilile

- The following deductible provision replaces any other
- deductible provision in- the policy with respect to loss

covered under this endorsement. _
We will pay only’ that part of the loss which exceeds:
$500. Na other deductible applies to this - coverage.

" This deductible does not apply with- respect to Addi--
~ tional Living Expense or. Fair Rental Value. -

‘3. Sectionl - Exclusions -

a. When this endorsemént is.added' after the original

-effective date of the current policy périod, we will not

pay for loss or'damage which occurs within 30 days of
the effective date of this endorsement. - . ’

- b. We do not cover loss catised by the _negligeriée of ..

any insured. . _ A
¢. liem 2¢, Water Damage, is deleted and replaced by -
the following with respect to'the coverage “provided
under this endorsement.” ' : '
Water-Damage, meaning: _ .
(1) Flood, ‘surface water, waves, tidal walter, over--
flow of a body of water, or spray from any of these,
whether or'not driven by wind; or N
(2) Water below the surface of the ground, includ-
ing .water which exerts pressure on or seeps or
leaks through a building, sidewalk, driveway, "foun-
dation, swimming poo! or other structure. a
Direct loss by fire or explosion resulting from. water
damage is covered, ) '

d. ltem 3f(2) is deleted, with respect to cbverage for
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) ’ loss caused by overflow of sumps and replaced by the
’ followrng

2) Inherent vice or latent defect;

" Schedule
Dwelling Amount of
‘Number - Insurance
ot - $10,000
UNINSURED MOTORISTS - , o
PROPERTY DAMAGE - -~ RR-182(7-98) -

The following is added fo Section IIJ - Uninsured Motor-
ists and Underinsured Motorists:

'Umnsured Motonsts Property Damage

. We will pay damages which an msured person is.
legally entitfed to recover as compensatory damages. .
: from the owner or operator of an uninsured motor"

" vehigle, notwithstanding any statutory or. common law
immunity available to such éwner or ‘operafor. The:
damages .must. result from property damage caused -
by an -accident. The owner’s or pperators liability. for -

these damages must result from the’ ownership,’ main-
fenance.or use of- the uninsured motor vehicle. -

It suit is” brought to. determme legal lrabrlrty or damages

without our written ‘consent, . we are-not bound by the -
_resulting judgment. : .

Limits of Llabillty

The Unlnsured Molonsts Property Damage fimit of $- )
‘ :'LlMlTED FUNGl WET 'OR DRY ROT,

ability shown in the Declarations applies regardless of
the number of vehicles described in the Declaratiors,
insured persons, premiums paid, claims, claimants,

- policies or-vehicles involved in the accident. Uriderno
* cireumstances may the fimits applyrng to- more” than

one ‘vehiele- be added together to rncrease the _ap-
plrcable limit of lability.

The most we will pay under Uninsured Motonsts Prop- :

erty Damage Coverage for all property damage
caused by any one accident is- the lesser of the follow-

ing:

~1. The "each accrdent" firmit of Irabrllty or -

2. The total amount of damages not paid or payable -
under any- property or auto physical damage insurance. .

Under no circumstances will ‘any insured ‘person be

entitled " to. receivé duplicate recovery | for the same ele-
ment of loss.

No deductrble applies to this coverage.

- Additional Definition - Section Il

"Propetty. damage" means injury to or destructron of:

1. Your insured’ car; and

2. Any property owned by:

. -a..Youora relatrve while the property is contarned in
" . your insured car; or

- b. Any other person while occupymg your insured

car while the property is contained in your msured
car. -

But, property damage shall not include loss of use of

: darriaged or destroYed property.

Exclusrons Section (1]

- This coverage does not apply to:

1. Property damage. which occurs while your msured
car is being used -to "carty persons or property for a

- charge. This exclusion does not apply to shared—ex-
- pense car podls. -

2. Any claim settled wrthout our wntten consent.

3. Property damage sustained if the United States )

Government is _req,uired to pay the experises incurred.

4, Property damage sustained while occupying a ve-.
hicle belng used in, or in preparation for, a prearranged :

racing, speed, demolition or stunting activity.

6.- Punitive or exemplary damages
7. Property damage- caused by a hit-and-run vehlcle

5. The direct or indirect benefit of any insurer of prop- :

erty.

for which neither the owner -nor the operator. can be: -

. rdentrﬁed

PREMlSES ALARM.OR FIRE .
PROTECTION SYSTEM L
For a premium credit, we acknowledge the instaliation-
of an .alarm system or automatic spnnkler system ap-

" proved by us -on the residence premises. You agree

to maintain this system in working order ‘and to notify

us promptly-of any change made to the system or if it .
s removed .

OR BACTERIA COVERAGE ’ RR-245(6-02)

: DEFINITI’ONS

The following defi nrtlon is added
"Fungi” means: -

B a. "Any type or form.of - fungus, including mold or mj-

dew, and any" mycotoxins, .spores, scents or by- pro-.

“ducts produced or released by fungi; -- :

. b. Under.Section Il, this does het include any fungr
" that are, are on, or are. contaured i, a good or product

intended for consumptlon
SECTION.I - PROPERTY .
PART B - PERSONAL PROPERTY
Under Perils - Part B

Paragraph 124d. is added

d. Caused by constant.’ or repeated -Seepage’ or
leakage of water or the presence or condensation
of -humidity, -moisture 6r vapor, over a- penod of
.weeks, months -or years unless such seepage or
leakage of water-or the presence or condensation
of ‘humidity, moisture ‘or vapor and the restlting
damage is unknown.to all insuréeds and is hidden
. within the walls or ceilings or beneath the fldors or
- above the cellrngs of a structure. .

ADDITIONAL COVERAGES - SECTION I
The: following Additional Coverage is added:
Fungi, Wet or Dry Rot, Or Bacteria
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wrll pay for:
(1) The total of all Joss payable under Sectlon I-
Property caused by fungl wet or dry rot, or bac-
teria;

2) The cost to remove fungr, wet or dry rot, or
.bacteria from property covered under Section I;

(3) The cost- to tear out and replace any part of the

bulldmg or other covered property- as rieeded to
gain access to the fungi, wet or dry rol, or bactena
_and )

(4) The cost, of testing of air or property {o confirm .

the absence, presence or levél of: fungr, wet or dry
rat, or bacteria, whether performed prior fo, during
or after removal, repair, restoration or replacement:

" The cost of such testing will be provided only to the .

- éxtent that there i$ a reason o believe that there.is
the presence of fungr, wet or dry fot, or ‘bacteria.

b. The coverage descnbed in.a only applies .when —_

such.joss or costs are :a result of a_Perl.insured

Aagainst-that occurs during the policy penod and only if -
all-reasonable means were.used to save and preserve -

the property from further damage at and after the txme
the Peril insured against occurred.

é. The amount shewn in the Schedule for thls cov-

erage.is the. most we will pay for the fotal of all loss or
‘costs payable under thrs Addmonal _Coveragé regard— :

less of the:

" (1) Number of locatlons msured under thls endorse-

" “ment; or
(2) Number of claims made .
d. If there is covered loss or damage to covered prop-

- ~‘erty, not caused, in whole or.in part, by. fungi, wet or -

dry rot or bacteria, loss payment will not be limited by
“the terms of this Additional. Coverage, except to the

extent that fungi, wet or dry rot, or bact/ena causes an .

increase in the loss. Any such increasé’in the Toss will
be subject to the terms of thls ‘Additional. Covefage.

o This coverage ‘does not increase the limit of llablllty

applying to-the damaged covered property.
EXQLUSIONS - SECTION |

ing: .
~{3) Smog, rust or ather corrosion;
,Paragraph 3.f.(8) is added: .

(8) Constant or repeated seepage or. leakage of
.water or the presence or condensation of humidity,
moisture or vapor, over a. period of weeks, months

or years unless such ‘seepage or. leakage of water -

or the presence or condensation of humrdrty, mois-
-ture or vapor and the resulling damage is unknown
-fo all insureds and is hidden within_the walls or
ceilings or beneath -the floors or above the ceilings
of a structure. . .

Exclusion 2.g. is added:
"g. Fungi, Wet or Dry Rot or Bacteria

.Fungi, Wet or Dry Rot, or Bacleria meanmg the -

" presence, growth, proliferation, spread or any activ-

a. The amount shown in the Schedule is the most we

Paragraph 3.1(3) is deleted.and-replaced by tie follow- .

. ity of fungi, wef or dry rot, or bacten'a.-
Thls exclusion does not ‘apply:

(1) When fungi, wet or dry rot, or bactena re-

sults from fire or Irghtnlng, or

(2). To the.extent coverage is provided for in the
" Fungi, Wet or Dry Rot, or Bacteria Additional

Coverage under Secfion | - Property. with re-

spect to loss caused by a Peril insured agalnst _

other than fire or.lightning.
Direct loss. by a-Peril insured agamst resultmg from

. fungi, wet or dry rot, or bacteria is covered. -

SECTION I - LIABILITY. AND MEDICAL PAYMENTS .

TIVITIES LIABILITY’
The followrng paragraph is added

" .Under PART - D RESIDENCE-AND PERSONAL AC- _'

Our total lrabrllty under Part D for the total of all-

damages arising directly or indirectly, in whole or in
part, ot .of the actual, alleged or threatened: inhalation
of, mgestlon of, contact with, exposure to, existence .of,
or presence of any fungi, wet or diy rot, or bacterda. will

Bacferia. That sublimit is the amount shown in the

Schedule. This is the- most we will pay regardless of
© the:

whrch this endorsement is attached: -
*'b. Number of | persons rnjured

“not be more than the Seéction Y Part D Aggregate’
Sublimit of Liability for Fangi, Wet or Dry Rot, or

Number of locations insured under the polrcy to

c. Number of persons whose propedy is damaged .

d. . Number of insureds; or _
e. Number of occurrences or clarms made
This sublimit.is within, but does not i lncrease the SEC-

TION I} - LIABILITY AND MEDICAL PAYMENTS fimit
of liability. it applies separately to each consécutive

" annual period and to any remaining period of less than

12 months; startrng with the begrnrnng of the polrcy .

period shown in the’ Dedclarations.

With respect to damages arising out of fungi wet or
dry rot, or bacteria described.in this endorsement under

Part - D Residence and Personal Activities Uablhty the

following paragraph is added

. Severabrlrty of Insurance

This insurance applies separately to each- msured ex-

cept with respect 1o the. Aggregate Sublimit of Liabllrty

described in this endorsement undeir Part D - Resi- -

“-dence and Personal Activities Liability. This -condition
_will not increase the limit of liability for this coverage

GENERAL PROVISIONS

bodily injury or property damage in Section II, which

~occurs during the policy period.

Schedule

P-Ap.

*Policy. Period is deleted and replaced thh the followrng .
for the purpose of this endorsement :

- POLICY PERIOD . . . )
" This pollcy applres only to loss or costs in Sectron lor-
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o : . Amount of

v

Insurance
Sechon I- - Property Coverage errt
of Liability for the Additional Coverage . -
Fungi, Wet or Dry Rot, or Bacteria ' $10,000
- Section ! - Part D Aggregate Sublimit :
of Liability for Fungi, Wet or Dry Rot, .
or Bactena - $50,000.

COVERAGE FOR DAMAGE 70 YOUR :
CAR EXCLUSION _ _ RR-245(8-03)

With respect to the coverage provided by this endorse-
merit, the provisiens of the policy apply unless meodified
by the endorsement.

1. Under Part € - Car Damage of Section 1 - Property '

the following is added to Additional- Definitions:

" "Diminution in value™ rmeans the aclual or percerved '

loss in nrarket or resale.-value _which results from:a

. direct and .accidental loss. . .

2. -Under Exclusions : Section I the followrng exclusron

s added fo item 5:

We do not cover under Part C’ Joss to your msured :
- ear ot any non-owned car. due to dlminution in value.

P-Ap.
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AFFIDAVIT

True.Copy_of Policy

STATE .OF WISCONSIN )

SHEBOYGAN COUNTY )

Thomasg C Gast, Pergonal Lines Underwrltlnq Manager of -
~ACUITY,. A Mutual Insurance Company, belng familiar with the

forms used by the company in its regular course of ‘business

and being its custodian of underwriting records and files,

certifies that he has checked.the records for policy number
. C80564 issued to James & Glory: Zarder and cavering 2003

-Cadillac Escalade, 2000 Cadillac Deville DTS 4dr, 2005 Saab
- 9.3 4dr, home at 14285 W Park.Ave New Bérlin. WI 53151 &

Excess Personal Umbrella Llabllltv durlng the pollcy term
from 08- 15 05 to 08 15-06. - . . -

' THAT said pollcy accordlng to the ‘records was subject
to the Coverages.and Limits, Insuring Agreements,
Conditions, Exclusions, and applicable Endarsements as
attached. - o . : -

Notary Public, State- of Wlscon31n f Trenivene? s
My Comnuss:.on Expires: 08 0/ 90/0 OFWIS o

§-528(12-03)

P-Ap. 164



_.’_....____':..N.-.-.__.'; - _._._._ __ ___ _.ja_.._____,_..._.. SRV -

jS'TATE OF WISCONSIN 'CIRCUIT COURT

JAMES ZARDER, GLORY ZARDER, and

- ZACHARY ZARDER, By Robert C. Menard, -

“Guardian Ad Liter, .

Plaintiffs,

’ V.

_ACUITY, A MUTUAL INSURANCE

WAUKESHA COUNTY

* Case No.07 CV 1146

|
i
|

P2
[oc DR ]
" COMPANY, and HUMANA' INSURANCE S ﬂ%
‘COMPANY, Z 2
_ - e
- — o5
Defendants. -y 2202
S =25
| ———=s%g
. TABLE OF NON-WISCONSIN AUTHO_RITIES_ -

“1. City of Jackson v. Hentage Savings & Loan Ass’n, 639 S.W. 2d 142 (Mo. App.

ED.1982).

2 State Farmv. Seaman 96 Wh. App 629 980 P. 2d 288 (Wash App. DV 1999)

3. Lhotka v. lfinois Farmers lnsurance Company, 572 N.w.2d 772 (Mlnn Ct. App

1998).

4. Sylvestre v. United Serwces -Automobile Assoc Casualty Ins Co., 240 Conn.

544, 692 A.2d 1254 (Conn 1997).

678 A.2d 1005.(Conn. Ct. App. 1996).

Dated at Waukesha, Wisconsin ,thl.s / -/

- b, Sylvesterv United Serwces Auto. Assoc Casually Ins. Co 42 Conn App. 219

_ft  dayof January, 2008

]
1
1

P.O. ADDRESS:

N14 W23777 Stone Ridge Dnve
Suite 200

Waukesha, Wi 53188
(262) 347-2001
(262) 347-2205 fax

GRADY, HAYES & NEARY LLC
Attorneys for Defendant, ACUITY

A M_utual Insurance Comp ; -
Lance S. Grady
State Bar No. 1012521

Daniel K. Miller
State Bar No. 1041473
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' 'SUBSEQUENT "HISTORY:

Page 1

LEXSEE 639 S.W. 2D 142 .

Citcd

As of Jan 11, 2008

. City Of Jackson, stsoun, Plaintiff- Respondent y. Hentage Savmgs And Loan As-
sociation and First Federal Savings and Loan Assocxahon, Defendants—Respondents
and Cape County Bank and J. ackson Exchange Bank and Trust Company; Defen-

dants-Appellants ’

Nos 44337, 44287

Court of Appeals of Mlssoun, Eastern Dlstnct

639SW211 ]42 1982 Mo App LMS'3180

July "20 1982

" Rehearing Overruled Transfer Dcmed Septqmber 17

1982. Apphcatlon Demcd October 18, 1982.°

PRIOR HISTORY. ~Fr9_m the Circuit Court of Cape
Girardean - )

Civil Appeal
Special Judge Paul McGhee
DISPOSITION : " Reversed and Remanded With
Directiqns. : ' '
' CASE SUMMARY: -

_-PROCEDURAL POSTURE Plaintiff clty ﬁled an ac-

tion against dcfendants banks and savings and loan a3-
sociations, secking a declaratory judgment resolving a
question involving the deposit of its money. The bank

- appealed the deelaratory judgment entered by the Circuit
] Court of Cape Girardean. (MISSOUI‘I) :

OVERVIEW The city field a petition for declaratory

. judgment seéking .a resolution of certain questions in- ]

volving the deposit of its monies. The trial court held that
the city was permitted to deposit its fonds in more than
one institution and that it was permitted to-deposit funds
into savings and loans. The court noted ‘that the underly-
ing issue was a-matter of importance to financial institu-

* tions and municipalities throughout the state. However, it

was not the province of the courts to render advisory

_**1] " Motion’ for o

province of courts to adjudge.actial legal controversies

“between patties. The court did not find an actual legal

controvesrsy -sufficient 10 have mvoked the Jmsdxcnon of
the courts,

OUTCOME The coutt reversed the judgment and re-

. manded the .case fo the trial court with instrictions to .
' dlSl]’llSS the petition.

LexisNexis(R) Headn_ote:s

Busmess -&- Cotporate Low > stmbutorshlps &

" Franchises >Terminations > General Overview :
Civil Procedure > Declaratory Judgment Acitons >

State Judgments > General Overview .

Governments > Local. Govemmenls > Ordmances &
Regulations

[HN1} Mo. Rev. Stat. -§ 527, 020 provides in part: any
person whose rights, status ‘or ‘other. legal relations are
affected by a. statute, municipal ordinance, contract or
franchise, may have determined any question of con-
struction or validity arising under the instrument, statute,
ordinance, contract or frarichise and obtain a declaration

of rights, status or other legal relations thereunder. A

municipal corporation. is a "person” under the statute.
Mo. Rev. Stat. § 527.130; Mo.R. Civ. P. 87.05. Mo. Rev.
Stat. § 527.050 further provides that the listing is not

~ exclusive and Mo. R. Civ. P. 87.02(d) provides that an-

P-Ap.
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yone may maintain a declamtory Judgmcnt action in any

instance it which it will terminate a controversy or re-
" move an uncertainty. The law is remedial and is to be

libérally construed and adtmmstcred Mo Rev. Siat. §
327. 120

Civil Procedure > Declaratory Judgment Actzons >
" State Jidgments > General Overview =
Constitutional Law > The Judiciary > Case or Conlro- ;
‘versy > Ripeness .
.Constitutional Law > The Judiciary > Case or Contro—'

versy > Standmg > General Overview

[FIN2] For the court to have  jurisdiction, even in'a dec-

laratory judgment case, it must have befora it a justicia-
ble controversy. The petition. must present a real, sub-

“stantial,.presently existing controversy ~admitting of spe-

cific relief as dlstmgmshed from an advnsory decree upon
a hypothetlcal situation. The question is not whether the

petition-shows.that plaintiff is entitled to a declaration in .
. accardance withi the theoiy he states, but whether he is
entitled to a declaration at all. Plaintiffs must show that .
: ’ they have a legally protectible interest at stake, and that °
B —‘the-quesnon-thcy'prcsent-xs-appropmt&andﬂpc -forjudi=------
i .. "cial- decision: “Fhe -facts o which ‘the -decision is de~ -

manded must Have accrued- so that the judgment. declares
the existing-law on an existing ‘siate of facts. A mere dif-
ference of opinioh or disagreement or argument on a

" legal question does. not afford adequatc ground for i in-
. vokmg the Judlclal power. -

Civil Procedure > Justiciability > Case or Cantrover.sy
Reqmremenis > Acétual Disputes )

Constitutional Law > The Judiciary > Case or Contro-
versy > Advisory Opmxons

[HN3] No justiciable controversy ex:sts unless an actual
confroversy. exists between persons whose inferest are

adverse in fact. ‘Actions are merely advxsory -when there
- is an insufficient interest in either plaintiff or defendant

to justify judicial- detenmnatxon, that is, where the Jjudg-

ment sought would not constitute a specific relief-to one |
_patty or the other. Such actions are mcrely advisory

when the Judgment would 1ot settle actual rights. If ac-
tual rights cannot be settled the decree would be a pro-
nounccment of only acadeniic interest.-

Civil Procedure > Justmabxluy > Case or Controver.sy
Requirements > General Overview

Civil Procedure > Declaratory Judgment Acnons >
State Judgments > General Overview -

[HN4] To qualify as "any person” under Mo. Rev. Stat. $

. 327.020, a party seeking a declaratory judgmient must
have a legally protectﬂ)le interest at stake and the decla-

. Page 2

. ration sought must be of a question appropriate and ready
for judicial resolution: A legally protectible interest con-

templates a pecuniary or personal interest directly in is-

sue or jeopardy which is subject to.some consequential-

relief, immediate or prospectlvc

-Civil- Procedure > Justtcxabzhty > Case or Controver.sy ]

Reqmrements > General Overview

"[HIN5] -Opinions of the Attoérney General mierely cstab—

lish a difference of opinion on a question of law and stich

* difference of meron does not establish a ! justiciable con-

troversy

COUNSEL' Dav1d G. Becson, Jackson, Missouri, J. .
_ ‘Michael Payne, Capé Glmrdeau Missouri, - Attomeys for-_

Appellants

Kenneth L. Waldron, Jackson, M]ssoun Attomey for

. Plamhﬁ' Respondent.

Richard G. Steele, Cape erardeau stsoun -Attorney

" for Defendant- Respondent First Federal Savings and
]:oa&Assoemhon - - ..._'...._;___.

. JUDGES Smith, PJ Satz, Pudlowskl JJ
. OPINION BY: SMITH

- OPINION

[*143]. The C1ty ‘of Jackson filed. 4 petition’ for

. doclaratory )udgment to seek resolution of certain ques-

tions involving the deposit of city monies: Jomed as de-
fendants weie ‘two banks (Jackson Exchange and Cape

County) and two savings and loan-associations (Heritage -

and First Federal). The City. specifically asked the trial

court (1) whether it could deposit funds in more than one
institution at the same time, .(2) wheéther it conld deposit -
funds in savings and loan associations, and (3) whether :

its ordmance providing for deposit of funds in "ban]cmg
institutions in the Gity of [**2} Jackson, Missour, in

- such amounts so that the City funds in such bankmg in-
stitutions shall be of as nearly equal amounts as possible’-

was valid: The trial court gave an aiﬁxmauve answer to

‘the first two questions, a negative answer to the third
question, arid both-banks appealed. Those appeals were

consolidated. The financial instititions bave been re-
spectlvcly Joined in briefing before this -court by the

Missouri Bankers Association and MlSSOlln Savmgs and

Loan League as amici curige.’

Before us, the parues and amici have devoted much

of their efforts to an exposition of whether Sec. 369. 194,
anthonzmg investment by political subdivisions or in-
strumentalities of the state in savings and loan associa-

P-Ap.
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tions, is consutuhonal in view of Mo: Const. Art. V1§

23, precluding such subdmsmns from owning stock in -

"any . . . association.” If such an issue ‘must be resolved

on this‘appeal, Mo. Const. Ant. ¥, §3, does not provide-
< jurisdiction for us to make.such a resoltion. We-do not "
find such resolution necessary becausé the trial -court
lacked jurisdiction to enter a Judgment in the absence of -
" ajusticiable controversy '

1 All statutory references are to RSMo. 1978.

[**3] [HNI]Sec. 527.020 prowdes " Any person'.
. . whose rights, status or other legal relations. are"af-
fected by.-a statute, municipal ordmance, contrict, or
fratichise, may have determined any question of con-

" struction or validity arising undér the instrument, statute,
" ordinance; contract or franchise and" obtain a declaration | -

of rights; status or other legal re]atlons therennder.” See

also, Rule 87.02(a). A municipal corporation is a "per- -
" son” under the statute. Sec. 527. 130, Rule 87.05. The .

statte further provides that the: listing-is not exclusive
and the Rule provides that- -aniyone may maintain a "decla-

“ratory judgment action "in any instance in which it will-

terminate a- controvcrsy of remove an uncertainty.” Sec.

.. 527.050, Rule 87,02(d). We are_admonished that the law =
. is femedial and-i is to be liberally construed and adminis-
‘tered. Sec. 527. 120 Pollard v. Swenson, 411 S.W.2d 837

(Mo. App. 1967) [3-16J.

- [*144]) . However, despltc the broad languagc of .

the _statute and rule, courts are limited in the circoms-

tances in ‘which they may properly issue a judgment. -
" [HIN2] For-the court to have jurisdiction, even'in a dec-
" . laratory judgment case; it must have before it-a "justicia- -
ble controversy.": [**4} City- of Joplin v. Jasper

County, 349 Mo. 441, 161 S.W.2d 411 (1942) [2-4); Pol-

" dard v, Swenson, . supra [3-10]. The petition *" must
present a real, substantial, presently existing- controversy

admitting of specific relief as distinguished from an ad-

wsory decree vipon a’hypothetical situation. The question-

is not whéther the petition shows that plaintiff is entitled
to & declaration in accordance with the theory-he states,
but whether he is entitled.to a declaration.at all. Pollard

. Swenson, supra. Plaintiffs must show that they have a

legally protectible interest at stake and that the question
they present is appropriate and ripe for judicial decision.
The facts on which the decision is demandéd must have
accrued so that the judgment declares the existing law on
an existing state of facts. Higday v. Nickolaus, 469

'S.W.2d 859 (Mo. App. 1971) [1-3). A mere- difference of

opinion or disagreement or argument on a legal question

does not afford adequate ground for invoking the judicial’

~ power. Tietjens v. City of St.. Louis, 359 Mo. 439, 222
S.W.2d 70.(banc 1949) [1-4]. [HN3] "No justiciable con-

. unless an actual controversy exists:

troversy exists .
between . persons [**5] whose interest -are adverse in

Page 3

“fact . . .. Actions are .merely advisory when there is an

insufficient interest in either plaintiff or defeéndant to
justify judicial determination, ie., where the judgment
sought would not constitute a spcc:ﬁc relief to one party
or the other. Such actions are merely advisory when the
Jjudgment would not settle actual rights.- If actual rights
cannot be settled the decree would be a pronouncement
of only academic interest.” State ex rel. Chilcutt v.
Thatch, 359 Mo. 122, 221 S:W.2d 172 (banc 1949) [5-7).

[HN4] To @ahfy as "any person” under the statte, a
. party seekmg a declaratory judgment must have a legally
. protectible interest at stake ‘and the. declaration sought

must be of a question appropnate and ready for judicial

- .resolution. ¥A legally protectible interest contemplates a -

pecuniary or personal interest directly in-issne or Jeopar-
dy which-is subject to some conséquential relief, imme-
-diate or prospective.” Absher v. Cooper, 495 S.w.2d 696
Wo App. 1973) [1-4].

2-  There is some confusion in the: law as to

whether the court should look only to the petition
" in determininig the existence of a justiciable con- -

troversy, or may also look to the.answer, or even

to the entire record. Compare Pollard v. Swenson, .

supra, Land -Clearance -For Rw‘evelapment A
thority v. City of St. Louts 270 SW.2d 58 (Mo.

banc 1954) [2] City of Joplin v. Jasper County, ~ -
" supra. Here 'we find no.such controversy regard-

less of what we examme

[**6] Having set forth these- -oft-recited pnncxpl-cs

"we turn to the specifics of the case before us. Plaintiff's

petition alleged that-it is a city of the fourth cldss and set

* forth the nature and location of the defendants: Tt stated
" that each ‘of the banks are deposxtones for plaintiff's -

funds. The banks desire to remain so to the exchision of -
the saviogs and loan associations, -although. Heritage in

fact has ﬁmds of plaintiff on deposit. Plaintiffs current -

ordinance prowdes that city fiunds "shall be deposited i in
all-banking institutions in the City . . . in such amounts so

that the City funds i in such banking institutions shall be

of as neatly equal amounts as possible.” The petition -

"~ then sets forth the provisions -of Secs. 95.355, 110, 010,
- and 110.020, and alleges that 369. 325(3) [sic] states that
- accounts of ‘savings and loan associations are legal in-
. vestments for funds of -munmicipalities in Mlssoun The
" petition then allcges that the City has “"received numer-

ous requests” from the savings and loan.defendants for

deposit of city funds and-this has created a "perplexing -

problem of where a Fourth Class City in Missouri can or.

- cannot deposit'its funds.” The petition then cites: two .

opinions [**7] of the Attomey General which are al-
leged to be inconsistent, one of which wonld appear to-
precinde the city from depositing funds in more than one

depository. It is alleged that there are no reportcd deci- -

sions on the subject.

P-Ap.
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- [*145) Plaintiff's remaining allegations deal with
intensification of questions and problems; meédia cover-
age; direct and indirect pressure being applied to city -
officials; the need for judicial clarification and construc-
tion; the concerns of city officials about having a check-
ing account; théir concern about the process of purchas- . _
ing tax bills and city bonds; and the position of the sav-
ings and loan association officérs .that they could not

i ‘purchase 1ax “bills and might not be able to purchase -
- borids. The petition conclnded by asserting .that the

competition between banks-and savings and loan associ- _

. -ations and thé economic climate have intensified prob- -
- lems. and pressures facing City officials presénting an
. “actual controversy between plaintiff and all defendants,
50 that plaintiff needs a’ judicial détermination to avoid

future controversy and legal exposure for incorrect ac-

- tions “that may result from inactment [sic] of an invalid .
" ordinance relating 10 deposit [**8] . of funds." :

" The prayer asked the ‘court to -.ﬁﬁd_‘ang declare (1)'-

- whether Plaintiff is xqq_liirpt_i to deposit its funds in one or _
" more banking institutions, (2) "whether -and under what

circwhstances may Plajntiff deposit funds in savings and.
loan associations . . " (3). whether plaintiff's Ordinance

.. 1897 is valid and’.complies with Missonri law, and, if
not, "the proper wording for same.” There was nothing in .~

the answers of the parties indicating an actual justiciable
controversy. The defendants did allege a difference of’

.opinion as to whether deposits could be made in a sav:

ings and lpan association; and one bank made an .un-
adorned allegation that Ordinance 1897 is "invalid.”

Notable by their absence are any a]‘legati0n$ of any

_incipient litigation, demands, or claims of ‘right by any’
+ defendant to”the deposits of the city. Equally notable is

the absence of any allegation of legal challenge by any-
one to the present ordinance or depository practices of
the city. Section 95.355 provides that boards of aldermen
in fourth class cities may select a depository for the funds
of their cities. Such a grant vests a discretion in the board -

- -in selecting such depository.'lg does not compel the exer- .
- cise [**9]) of that discretion in any way. The board has

exercised that diséretion in Ordinance 1897, and, while
box_lie or all of the defendants may prefer a different ex-
ercise of that discretion, none have made a specific chal-
lenge to the legality of the ordinance. No challenge has
bé_en_leveléd at the practice of the City in depositing
funds in an institution which may notbe a "banking in~ -
stitution” under the ordinance nor have the parties raised
any question about the meaning of the term "banking
institation” in the ordinance. Viewing the petition in its.
most controversial light, it seeks at most a declaration
from the tourt of what would be the legal status of a dif-

e

w/ ] o Page 4 -~

. ferent ordinance if and when the city passes one pursuant

to requests- from some of the defendants. > This would

-not be a declaration of existing law to existing fact, but

purely an advisory opiiion .on a hypothetical state of
facts. It does not present.a justiciable controversy.

3 The record does reflect that the Board passed
a different ordinance, allowing nse of savings and
loan ‘associations as depositories, which was ve-
~ toed by the mayor because of doubts of its valid-
ity. The veto was.not overridden. Whether the
_ city would again pass such an ordinance is spe-
culative at best. T .

[**10] "“Under certain-circumstatices a city may.

seck a declarafion of the validity of its own ordinances as..

in City' of Nevada v. Welty, 356 Mo. 734, 203 S.W.2d 459
(1947). There the city sned to have an ordinance ourtlaw- o
ing stockpens in a given area déclared valid. The oiner .

Jhad refused ta fetnove the stockpens and the city ‘sought

a declaratory judgment to determine its Iiabili_ty_ for re- -
moving the ‘stockpens itself. The Supreme Court found
such a-declaration was ot advisory because the city and.

" the. defendant ‘were involved in a: présent controversy
_ober the validity. of the ordinance and. the parties’ rights - i
‘therenndet. For th reasons previously discussed, we find

no such preseit controversy here.

‘We also firid no justiciable controversy because of -

- .the allegedly conflicting opinions of the Attorney Gener-
.al. Such [*146] [HNS] opinions. merely establish a

difference. of opinionon a question-of law and such dif-

_ference of opinion ddes not establish a justiciable con-

troversy. Gershman Investment Corp. v. Danforth, 517

. S.W.2d 33 (Mo. bﬁpc 1974). * .

We do not lack appreciation of the fact that the law

-regarding deposit of municipal fonds in savings and loan

associations has not been definitely addressed [**11] " in
this state by the courts. We also appreciate that resolu-

"tion of the underlying issue is a matter of importance to.
financial institutions and municipalities throughout -the.

state. But, it.is not the province of the courts to render
advisory opinions on abstract or hypothetical questions

 of law arising from differéncés of opinion of the law. It
. is"the province. of courts to adjudge actvat legal.contro-

versies between parties. We. find no’ such actial legal

- controversy hére sufficient to invoke the Jurisdiction of
" the courts. .o :

Jﬂdgn}ént reversed and remanded with directions to

dismiss plaintiff's petition for lack of jurisdiction.

All concur.
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'-CASE_S_IﬁVI]__\i[ARY: ;

e 'PROCEI)URAL POSTURE Defendant insured ap-
pealed an ordcr ‘of the Superior Court of Clark County -

. - -(Washington), that granted plamhff irisurer's motion for
- summary judgment and.depied defendant's similar.mo-. .

. tion, in ‘plaintiffs declaratory judgment action regarding
" the. coverage available to defendant under the underin-
- sured. motorist provisions of her. automobxlc insurance

policy.

OVERVIEW: Defe'ndant inspred carred a. policy of :
.. “automobile insurance- with plaintiff insurer. While de-
-fendant was stopped at. light, her car was hit in the rear .

by another vehicle. Both drivers exited their vehicles

and, after inspection, found no damage. Each driver also .

" asked if the other was okay.- Neither complained of any
injuries, and neither obtained any information about the
-+ other. Defendant soon developed back and neck pain, but
. she failed to report the incident io the pohce as réquired

. by her pohcy Defendant then submitted a claim for un- :
. judgment as a matter of law. The cotirt considers all facts

derinsured motorist (UIM) benefits to plaintiff, on the
basis that she was involved in an accident with a

"hit-and-nm" driver. Plaintiff ‘denied her claim and

‘songht "a declaratory judgment. Defendant counter-
claimed for benefits under her insurance policy. Both
parties moved for summary judgment. The trial court
. granted summary, judgment in-favor of plaintiff. Defen-
dant appealed. The court affirmed because the

hit-and-run provisions in the policy were not applicable

‘when the other driver promptly exitéd his vehicle, un-

dertook an investigation, was assured there- was neither

imjury nor damage and departed.

OUTCOME The court afﬁrmed the trial court's order )
_ granting summary _]udgment for _Elamtrtf msmerbecause

defendant insured's clats were not covered by the un-

,dennsured motorist-provisions of her policy and because

‘the ‘term "hit-and-run” was not ambiguous and did not
include a situation where the other driver profoptly ex-
ted his veLxcle undertook an investigation, was assured

" there was nerther injury nor ddmage and departed

'L-exr,sNexrs(R) Headnotes

Civil Procedure > Summmy Judgment > Appellate Re-
view > General Overview -

" Civil Procedure > Summary Jydgmem > Standards >

General Overview
[HN1] On-review of summary _]udgment an appellate

court engages in the .same mqmry as- the trial court.

Summary judgment is appropnate if there is no genuine
issue of matena} fact and the moving party is entitled to

submitted and all réasonable inferences from them in the

light most favorable to the nonmoving party. The motion
should be granted only if, from all the ewdence reason- .

abIe persons could reach but one conclusron

Insurance Law > Claims & Conb'acts > Policy Inter-
pretation > Ambiguous Terms > Consrrucnon Against

Insurers
Insurance Law > Claims & Contracts > Policy Inter-

pretation > Ordinary & Usual Meanings
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[HIN2] Undefined terms in an insurance policy are to be -

accorded their plain, ordinary; and popular meaning and
not a technical, legal meaning. If the language is clear

and unambiguous, the court may not modify the written'

terms nor create a ambiguity where none .exists. But, if
there are ambiguities in the insurance policy, they are

strictly construed against the insurer. When analyzing the
policy and reviewing for an ambiguity, policy langnage -

is construed as if read by an average insvrange purchaser.

Criminal Law & Procedure > Criminal Offenses > Ve-
hicular Crimes > General Overyiew : co

[HN3] Under Wash. Rev. Code'§ 46.52:020, if there isno-
appatent bodily injury or property. damage, a driver has-

o duty to proffer idex_lt:iﬁcation and insuram_:q informa-

tion.

Insurance Law > Claims & Coritracis > Policy Inter-
Ppretation > Ambiguous Terms > General Overview
Insurance Law > Motor Vehicle Insurance > Coverage

© >Property > Hit & Run Aecidents > General Overview

[1]'Judgnient — Summary Judgment - Determin'ati_bn

— Interpretation .of Facts All facts submitted and all _

reasonable inferences from themy must be considered in
the light most favotable to the nonmoving party when
ruling on a motion for sumimary judgment. - Symmary.

reach-but one conclusion, considering all the evidence.

[3) Insurance — Coxistruction of Policy - Meaning of
" Words —~ Undefined Terms — In General Undefined

terms in an insurance policy dre given their plain, ordi-
nary and popular meaning, not. a.fechnidal,' legal mean-

ing.

3] Insnréhge — Construction of Policy — Ambiguity
: — Determination. — Average Purchaser ‘In determin- .

" judgment is, appropriate only if reasonable persons could- -

ing whether an insurance. policy is ambiguous, policy = -

- language is construed as'if read by.an average insurance

purchaser. Any ambiguities are strictly construed against
the insurer. -. - . : .

[4i Automobiles — Hit and Run - Elements — Stop
-and Investigate The criminal hit and run statite RCcw .
46.52. /)7'0) roqh;-n?e a mnfnrist_in;zgl_ved_m_an_acddcgt_ T,

__-__;_an,?zaﬂaﬁgn Lorts > General. Overpiew

. fFEN4]. The ‘terss- "hit-and-run"-in an -attomobile fnsur. -

ance policy is i]ot'. ambiguous. The term does not encom-

pass a situation where a driver promptly exits his vehicle, . '
undertakes -an' investigation, is assured there is neither
- injury nor damage, and departs. -

SUMMARY:

[***1] ‘Nature of Action: An automobile insurer

sought declaratory relief after its insured - submitted a
claim for underinsured motorist benefits based on her

alleged involvement in a collision with-a "hit-and-run” --

driver. The insured -alleged that the other driver had left
the scene of the accident without leaving identification or
instirance inforination after the insured told him there

. had been no ‘injuries or property damage: The insured

filed a counter-claim for benefits.
Superior - Court: The Superior’ Court for Clark

County, No. 98-2-00978-4, Edwin L. Poyfait, ., pranted

summary judgment in favor of the insurér on September
18, 1998. : o

other vehicle was not a "hit-and-run” driver within the

- meaning of the insured's policy, the court-affirms the

Judgment.

HEADNOTES

- WASHINGTON OFFICIAL REPORTS HEADNOTES

Court of Appeals: Holding that the dfiver.of. the .

- with another vehicle to stop-and investigate:-The statute - -

does not require the motorist-to provide identification or
insurance informatiop to the other vehicle's driver if the

investigation ‘revicals neither Jproperty damage nor per- .
- sonal injury. s '

[5] Insurance — Construction of .Policy -—

"Hit-and-Run" — What Constitutes A driver of a. -

vehicle involved in a collision who promptly exits the

vehicle, is assired there is neither ‘injury’ nor property
damage, and departs does not qualify as a "hit-and-run”

driver for purposes of an automobile insurance policy's

under-insured motorist provision.

COUNSEL: Ben Shaflon of Morse & B.ratt,'fc;r appel-
lant. . . o o :

Jackson Hf'.WeIch df.,LénderhoIm,- 'Memovich‘,‘ Lansverk

& Whitesides P.S., for respondent.

-ﬁ[DGES: Authored by Elaine M. Houghton. Concur-
. 1ing: David H. Armstrong, Karen G. Seinfeld. :

* OPINION BY: ELAINE M. HOUGHTON -

OPINION

[*#288] [*631) Houghton, J. — After ‘claiming

 she was involved in a hit-and-run accident, Anne Seaman

sought underinsured motorist (UIM) coverage from her
insurer, State Farm. State: Farm denied the claim and.
filed an action seeking declaratory- relief: Seaman coun-
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* terclaimed for benefits under her insurance policy. Both

Pparties [**289] moved for summary judgment. The trial
court concluded that there was no coverage and entered.a
summary. Jjudgment dismissing ler -claim. Seaman ap-

FACTS '
In the midafternoon hours .of Febmaiy 17,-1997,

Seaman's wehicle was’ rear-ended by another vehicle -
" when she was.making a-legal left-harid turn. Both Sea-

‘man and the driver of the other vehicle pulled over and
inspected the vehicles, whicki #pparently were not dam-
aged. Bach driver asked if the other [***2] was okay.
Both drivers responded in the positive.. Whereupon the

* " driver of the vehicle that hit Seaman's stated, "I puess it's
- okay then." He went to his vehicle and drove away: So )

did Seaman.

In a~dbposiﬁon, S-e_ax.nan stated that when her vehicle - _

- was hit shie felt a popping sensation.in her heck and back.

She also stated that forip to 10 mimutes following the

- accident she felt "stunned"” and described her mental state

as "[s}hook up," "[tlense,” and. "[f}rightened.” Seaman-
neither asked for nor obtained any informdtion from the.

" UIM statutes, -namely, to

2. Thé-paﬂm"dispﬁté over the amount of pef- .

-sonal injury protection benefits to which Seaman.
. elaims she is entitled is not part of this appeal.
_- The parties have submitted that issue-to arbiira- -
tion. - = - - o
ANALYSIS |

The parties dispute the. meaning of "hi:t-and—ruﬁ'?

vnthm the policy language undet ‘the facts ‘of this case,

Seainan offers several definitions, urging us to adept one .
based upon "either RCW 46.52.020, the cripinal .
hit-and-nun’ statyte, or standard . dictionary definitions.
According to Seainan, the terms "hit-and-run” - within the
meaning of the insurance policy should be Iiberally in-
terpreted to- effectuate the. legislative intent behind the
protect. motorists. from nndé-
rinsured drivers. .- . -

© [1): -[HN1] On review of sumimary judgment, an-
appellate court engages in the same inquiry as'the trial _
court. Hill'v. J.C. Penney, Inc., 70 Wn. App. 225, 238,

1852 P.2d 1111, review [*633] denied, [*+*4] I22 .
Wn.2d 1023, 866 -P.2d 39 (1993). ‘Summary judgﬁ]'e_mt.is
-approptiste if there js no génvine issue of material fact .-

driver-of the other. vebicle before he left, the Seene. She. -
did not write down the license plate number nor -the,

make.and model of the other vehicle. She stated that she
failed fo do s0 because she was "stunned" and "shook
llp." . . - R T .-

oped neck and' back pain. But she failed to report. the

"incident to the police as required by her insurarice policy.

! Appm)_dmately oneLandl.one-_ll'alf years later, a State

Farm adjuster suggested that'Seaman try to find the driv-

er of the unidentified vehicle by waiting at the same-lo-
" cation in the event he may reappear. This method of in- .

- Vestigation was unsuccessful. .

.1 Uhder the insured's duties, State Farm re- -

" quires that "[t]he person making claim . . . shall . . .
-under the underinsured-motor vehicle coverages: .
(1) report a ‘hit-and-run'. accident or a 'phantom

hic policé within 72 hours. -

vehicle' accident -to the

-and to us within 30 days.”

[***3)" Seaman then ‘submitted a claim for ‘UM
benefits to hér insurer, State Farm, on the basis that she

.was involved in an accident with a "hit-and-run” driver.

State Farmi disdgreed, denied her claim, and sought a

- declarafory judgment. ? Seaman counterclaimed for ben-
 efits ynder her insurance policy. Both parties moved for

simmary judgment. The trial court determined that Sea-
man'’s claims were not covered under her -policy and
granted. summary judgment in favor of State Farm. Sea-
man appeals. ; ’

and the'moving party. is entitled to, judgment as'a_ matter

- of law.’ Clements. v. Travelers Indem. Co., 121 Wn.2d- ~

243, 249,850 P:2d 1298 (1993). The ourt considers all
facts submitted and all reasoniable infererices from them

. inthe light most favorable to the nonmoving party. Jd. at

. [*632] One day afier the acoi deh(, Seama-n- devel- - 249. The motion should be granted only if, froin all the

evidence, reasonable persons could reach but one con-

_clusiop. Jd. -

' Seaman's inisurance policy with State Fazm includes.

a UIM provision that State Farm: :

will pay damage for bodily injury sus-

“tained by, an insured that an insured is le-

gally entitled to collect from the owner or

driver of an" imderinsured motor vehice.

. [**290)  The bodily injury must be

caused by accident arising out of the op-

- eration, - maintenance or use of an unde-
rinsured motor vehicle.

Tﬁé policy's definition of an "underinsured motor ve--

- hicle" inchides "a 'hit-and-run' Jand motor vehicle whose

(@

owner or driver remains uniknown and which strikes:
the insured is

the insured; or (b) the vehicle [**#5]

occupying and cavises bodily injury to the insured.”

[_2] B3] MN2) Undefmed-terﬁls in an insurance

' policy are to be accorded their plain, ordinary, and pop-

ular meaning, and not a technical, legal meaning. Allstate
Ins. ‘Co. v. Peasley, 131 Wn.2d 420, 424, 932 P.2d 1244

- (1997). If the language is clear and unambiguous, the
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coun may not modrfy the Wntten terms nor treate an
ambiguity where none exists. Morgan v.- Prudential Ins.
Co of Am., 86 Wn.2d 432,.435, 545 P.2d 1193 (1976).
But if there are amblgumes in thie insurance policy, they
“are smctly construed against ‘the insurer. Peasley,. 131
Wn:2d at 424; see also Greer v. Northwestern Nat'l Ins.

insurance policy may be reasonably interpreted in mul-
tiple ways, court should apply meaning most favorable to

insured).- When analyzmg the policy and’ reviewing for
an ambiguity, policy ]anguage is construed as [*634] if -
read by an average insurance purchaser Peasley, 131

' Wn.Za' at 424

[4] Seaman -cites thc cnmmal hrt-and-run statute;

" RCW 46.52.020, as-support for her conitenition that she

" was involved in"a hit-and- -ron [*¥*6]  accident. RCW
46.52.020 fmposes a duty-on'a driyer of a vehicle in-
-volved in an accident with another vehicle  that s at-
. tended.- by another Jperson to providé identification and

.insurance ‘information to such, other’ person only where

- property damage or persopal injury has occurred. RCW
46.52.020(1)-(3). As the court explamed in State v. Vela,

* - 100. Wn.2d 636, 641 673. P.2d 185 (1983) RCW

.riamages where the driver flees from [*635] the scene.”

Thus, as defined by the Supreme Court, a hit-and-run -
denotes only a situation where a driver. flees the scene of

- an accident. Accordingly, the definition of hit-and-run

does not include.a situation -wheie a driver stops, in-

" quires, and is reassured that there is neither persona] in--
Co., 109 Wn.2d 191, 201, 743 P.2d 1244 (1987) (where -

Jury nor property damage.
" Here,.the’ umdcntlﬁed driver dld not ﬂec rather, he

) prompﬂy exited his car and appraached Seaman to in-

quire about Her condition and the condition of her auto- .
mobile. [***8} dccord Lhotka v. hiriois Farmers Ins.
Co;, 572 NW.2d 772 (Minn. €1 App. -1998). (where un-
identified driver struck ‘pedestrian who represented to

-~ driver that she was "okay” and requested-no information-

from driver, court beld that no "hit-and-nm" occurred,
basing its declsmn upon state criminal statute deﬁmng ’
”hrt-and-run")

Seaman also ‘telies upon Courmier-Trakan v. Ser- o
* vice Cab. Co., 546 So-2d 513 (La.-Ct. App.), review de-
.nied,- 551 So. 2d 1325 (La. 1989), to suppoit her argu-

‘nent. But the [**201] statute at issue ‘in Cour-

" _mier-Trahan differs significantly from RCW 46.52.020;

m—that—the—Loursrana—statute—deﬁneslbrbandm—as—tbe—

-_ 46.32.020 "requires the motorist to stop and mveshg_ate" R
because ‘this reqmremcnt "Serves the underlymg ‘rationale -

of facilitating investigation of accidenits and providing
immediate assistance to’ those injured.”- But the statute

"does not-require more than- stoppmg and mvcstrgatmg if

the inquiry reveals that there is neither property damage
. nor physrcal injury.

- Here, the umdentrﬁed dnver comphed with his du-’

ties under RCW 46.52.020. Upon ‘striking Seaman's ve-

hicle, he exited his own vehicle, investigated the cars for.

property damage, and asked Seaman about her physical

well-being. Finding -no’ apparent property damage and

based upon Searaan's representation that she. was not
injured, .the unidentified driver returned to his .car and

. departed. He undertook a reasonable i investigation {***7] -
- of the accident scene by conﬁrmmg that there were no.

signs of visible damage and in receiving Seaman's as--

-surance that she was not injured. Thus, he was not a

"hit-and-run" driver within the meamng of the “criminal
hit-and-run statute. -

Nor are we persu.aded by Seaman's argument, based
upon a dictionary definition, that a hit-and-run collision
" is one where the operator of the vehicle leaves the scene

without identifying himself or herself. See BLACK'S . -
"LAW DICTIONARY 372 (5th ed. 1983). Our Supreme -

Court in Hartford Accident & Indem. Co. v. Novak, 83

Wn2d 576, 585, 520 P.2d 1368 '(1974), defined a

"hit-and-run" as "a car involved in an accident causing

- -rintentional faiture- of thc—dnver of a-vehicle nvolved-imr -+ - - - -

or causing any accident, to stop such vehicle at the scene
of the accrdent, to give. his identity, and to render rea-’

sonable aid. .. ." 9A LA. REV. STAT. ANN. § 14 100(4) -
(West Supp. 1999) (emphasis - added), The Louisiana

- . statute places a greatér burden upon a driver involvéd in-

an accident because. information must be exchanged in -

" "any accident.” Whereas, [HN3] under RCW 46.52. 020,

if there is no apparent bOdll)' injury or ‘property- damage,
a driver has no duty to proffer Jdentiﬁcamn and -insur-

ance mformauon

[5] [***9]. Finally, under the facts of this case,
[HN4] we hold that the term "hit-and-mun" is.not ambi-
guous. The term does not encompass. a situation where a
driver promptly exits his vehiéle, undertakes ‘an investi-

- gation, is assured there is neither i injury nor damage,’ and :

departs. Thus, the trial court [*636] ;properly concluded
that Seaman's UIM claimis' are not covered undcr her:
State Farm insurance policy. :

ATTORNEY FEES
Because we affifrm the tnal court's decxsron regard- :

_ing’ denial of coverage, we deny. Seaman's request for

attorney fees at tnal and on appeal. -
© Affimed.
Armstrong, A.C.J., and Seinfeld, 1., ¢oncur,
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COURT OF APPEALS OF MINNESOTA -

" S72NW2d 772; 1998 Minn. App. LEXIS 10 -

January 6, 1998, Filed

SUBSEQUENT" HISTORY: .
March 19, 1998, Reported at: 1998 Minn. LEXIS 81 3.

Réhearing. Denied

LexisNexis(R) Héadnotes'_

PRIOR HISTORY: " [*¥1T Stoaros Conrity DIt

Court. Filé No. C1962956. -

DISPOSITION: . Affirmed.

. CASE SUMMARY: - -

PROCEDURAL -POSTURE: Appellant insured chal-.
‘lenged a judgment of the Stearns County District Court

{(Minnesota), which granted summary judgmént in favor
of réspopdent insurer in the insured’s action for wnin-

" . sured motorist benefits. -

OVERVIEW: Thé ‘insured was struck and knocked
- down.by an automobjle while walking across a gas sta-.

tion parking lot. The driver stopped, got out -of her car,
and askedthe insured if she was "okay." The insured

" thought she was until later, when she exhibited injuries.
The insured filed an action against the insurer for unin- -

sured motorist benefits. The trial court granted summary

.judgment to the insurer-on the ground that the accident
was not 2 hit-and-run as a matter of law. Affirming, the
 court held that the driver did not commt a hit-and-run in

the ordinary. meaning thereof as she did not leave until
the insured assured her she was fine. The court found no
material issue of fact regarding the insured's injuries be-
‘cause the insured admitted that they were not appareat at
the time of the incident. ’

OUTCO_ME: The court affirmed the trial court's grant of
summary judgment for the insurer. :

Civil Procedure > Summary Judgrent > Appellate Re-
view > General Overview o ) o
Givil Procédure > Summary Judgment > Stondards >
General Overview oo N

.Civil Procedure > Appeals > Standards of Review >

General Overview

court must-ask whether genuine issues of matérial fact
exist and whether the lower court erroncously appligd the

whom judgment was granted. .

Overview . ) .
Contracts Law > Defenses > General Overview

- Contracts. Law > Formation > Ambiguity & Mistake >

General Overlfiew .
[HNZ] The interpretation of insurance coritract language

is a question of law as applied to the facts presented.

Further, whether ambiguity exists in an insurance policy
is a quéstion of law and is, thierefore, reviewed de novo.
The language of an insurance policy is ambiguous only if
it"can reasonably be given more than-one meaning, and

" the court shall fastidiously guard against the invitation to
~ create ambiguities where none exist. Any ambiguous

language is construed in favor of the policyholder, but

_ the court must give policy language its usual and ac-

cepted meaning if no ambiguity is found. -

P-2p.

. [HN1] On appeal from summary judgment, a_féviewinﬁ o

" law. Ta such ¢ases, the a'p:pcllate_ court must consider the
" . evidence in the light most favorable to the party against -

- Contracts Law > Contract Interpretation > General
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Torts> Tran.s'j)oﬂation Torts > General Overview

Transportation Law > Private Motor Vehxcles > ra_[/' (1

Regulation .

[HN3] Minnesota law states: The dnver of any. vehlcle
involved in an accident resulting in bodily injury to or
‘death of ; any person shall stop and give t the driver’s name,
address, date of birth and tlie reglst:rat:on nusmber of the

vehicle being driven, and shall, upon request and if.

available, exhibit the driver's license or permit to drive to
the. person struck. A{[znn Stat. § 169 09, . subd. 3(a)

© (1996).

Insurance Law > Motor. Vehicle Insurance > Coverage

" > Propeity > Hit & Run Accidents > General Overview
Insurance Law > Motor Vehicle Insurance > Coverage -

> Uninsured Motonsis > General Overview -

Torts > Transportation Torts> General Overview
[HN4] "Uninsured motorist coverage” is defined by sta-
“tute as coverage for bodily injury from owners or opera-

tors of uninsured motor. vehicles and hit‘and-run motor

thl]' ‘and does not leave until assured by the pedestnan )

that the pedestnan has no appanent injuries.
COUNSEL' Tlmothy w. Ne]son, Nelson Personal In-
jury Attorneys, First Bank Place; Suite 440, 1010 West’
St. Germam, St. Cloud MN 56301 (for appeﬂant)

Peter G. Mikhail, Askegaard & Robinsen, P.A., 206

North 7th Street; P.O. Box 826 Brainerd, MN 56401 (for

respondcnt)

'JUI)GES Considered and decided by Toussamt, Chlcf

Judge Randall, Judge and Foley, Judge

Retlred Judge of the Minnesota Court of Ap— .

peals servmg by appomtment pursuant to an.
- ‘Const. Art. VI, § . . .

OPINION BY: RANDALL - -

_ OPINI ON.

[*773] OPINION

vehicles—Minn-Stat-§ 65B.43, subd. 18 (1996)

Insurance Law > C’Iatms & Contracts > Polqu Inier-
_pretation > Ordinary & Usual Meanings -
* Insurance Law > Motor Vehicle Ansurance > Coyerage

> Property > Hit & Run Accidents. > G'eneraI Overview
Torts > Transportation Toris > General Overview

" [HN5] Minnesota statutes do not défine "hit-arid-run.”

Courts should, however, apply the ordinary meamng of

terms not deﬁned in an msurance policy, as well as the.

interpretations adopted .in prior cases: The supreme court
succinctly defines. hit-and-run asa vchxcle involved in an

accident causing damages wherc the dnver flees from the -

SCCI]C

Insurance Law > C?axms & Contracts > Polzcy Inter-
pretatmn > Ambiguous Terms > General Overview

- Insurance Law > Claims & Contracts > Policy Inter-

" pretation > Questions of Law L -

- Insurance Law > Motor Vehicle Insurance > Coverage
> Property> Hit & Run Accidents > General Overview

[HN6] The interpretation of insurance policy language is
a question of law, and whether such language is ambi-
guous is-also a question of law. :

SYLLABUS

A driver who strikes a pedestrian does not commlt a
hit-and-run when the -driver stops; inquires about the
pedestrian's condition; is not requested by the pedestrian
to exchange names, addresses, and insurance informa-

—RANDALL,-Jung .

tion for uninsured motorist beneﬂ_ts We affirm.

FACTS

- On February 13, 1995, Appellant Macia Lhotka
was struck and knocked down by an automebile [**2]
while walking across a gas station patking lot in Sartell,

Minnesota. The driver of the antomobile. stopped, got out :
of her car, and asked. Lhotka if she was "okay Lhotka -
. respondéd that she had some pain in her head and elhow, -

“but I think.I'm okay." Lhotka did not request any infor-
mation. from the driver. The driver. did not .provide

Lhotka with a name or address or any-other information.
After bemg satisfied that nothing needed to be done, the

driver left. While driving herself home, Lhotka noticed.

- swelling over her eye. She reported the incident to pohce )

the next morning, after she noticed i mcreasmg pain in her
neck, back, and hips. I :

Lhotka brought suit .against rcspondent I]lmoxs Far-

mers Insurance Company (Farmers), her automobile in-
surance carrier, after Fatmers denied her request for un-

‘insured motorist benefits. Farmers moved for summary -

judgment on three grounds: (1) the. accident was not a
hit-and-run as'amatter- of 1aw, and Lhotka failed to pro-
vide. any evidence that the vehicle was uninsured; (2)

Lhotka failed to give Farmers adequate notice of the

claim as required by the insurance contract and Minne-
sota law; and (3) Lhotka primarily -assumed the risk of
loss. The district [**3) court granted Farmer's motxon

P-Ap.

Appcllant challenges the dlstnct court’s ordcr gram-_ T
* ing summary judgment in favor of respondent .in.an ac-
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for summary 'judémcng ruling the accident was not a
hit-and-run as a matter of law. The district court did not
mule on the-alternative grounds Farmers raised in support
of its motion. This appeal by Lhotka followed.

ISSUES R : _
. 1..Did the district coutt. err a5 a matter of-law in
holding that the unidentified driver was not a hit-and-run
driver? - SR ' :
2. Do genuine issues of material fat exist prectud-
ing a determination of this issue by summary Jjudgment?

ANALYSIS

. [HNi] On appeal from summaxy judginént, a Te-

- viewing court must ask whetlier genuine. issues of ma-
terial fact exist.and whether the lower caurt errongously
applied the law.. State by- Cooper v. French, 460 N.W.2d
2, 4 (Minn. 1990). In such cases, the appellate court must
consider "the evidence in the light most favorable 1o the
Party against whom judgment was granted.” “Fabio ¥.

Bellomio, 504 N.W.24 758,761 (Minn. 1993).

- éoverage, she argues, the pol_ic;y is.ambiquus and must

be interpreted in her favor. -

Lhotka additiona‘ily argtics that because she expe-

rienced only minor physical symptoms and had 1o ap-
parent bodily injuries at the scene, it was reasonable for

" her to determine that no accident occurred which neces-
- sitated insurance involvement or exchanging information
. with the driver. She maintains that the court shonld look

at the reasonableness of her actions at the time. She also
tion on the unknown driver. [HN3] Mintesota law states:

" The driver of any vehicle involved in
an accident resulting in bodily injury 16.or
. death of any person * * * shall stop and -
" give the driver's name, address, date of
_birth -and the registration mumber of the
vehicle being driven, and shall, upon re-
. .- qoest and if available, exhibit the driver's.
" . license -or permit ‘to drive to: the person-
| struck** %, '

" o | Page 3

“insists-the law places the obligation to provide informa- .

¥
p

. "[HN2) "The interpretation -of insurance contract -
- language is a question of law as applied to the facts pre-"
sented.™ Meister v.. Western Nat'l Mut. Ins." Co.,.479 -

N.W.2d 372,376 [%774)" (Minn. 1992). Further,

_whether ambiguity exists in an insurance policy- [**4] is
" - @ question of law and is, therefore, reviewed -de novo.
American Commerce dns.. Brokers, Inc. v. Minnesota

Mut. Fire & Cas. Co., 551 NW.2d. 224, 227 Winn_:

- 1996).

~ The language of an insurance policy. is ambiguous -

only if it can reasonably be given more than one mean-

ing, and the court shall ""fastidiously guard against the -

invitation to "create ambiguities”. where none exist." I
(quoting Columbia -Heights Motors v. Allstate Ins. Co.,
275 N.W.2d 32, 36 (Minn. 1979)). Any ambignous lan-
‘guage is construed in favor of the policyhelder;-but the

' -court must’give pelicy language its "usval and accepted.

meaning” if ‘no ambiguity is found. "dmerican Com-
merce, 551 N.W.2d at 227-28. - )

_ Lhotka argues on 5ppeal that the district court erred
in holding as a matter of law that the driver in this case
was not "uninsured.” She asserts that the definition of

"uninsured motor vehicle,” which includes a hit-and-run .
- vehicle- whosé driver has not been identified, should be,

interpreted as referencing drivers not identified at the
time the claim is made without regard for whether the
driver could have been identified at the time of the acci-
. dent. Because her [**5] - policy does not iridicate the
-+ time at which the lack of identification warrants -policy

Farmers asserts [**6] in responise that, in addition

to showing the driver fled the scene, appellant innst show

there ‘Was an accident causing damages. See Halseth v.
“State Farm Mut. Auto. Ins. Co., 268 N.W.2d 730, 733

(Minn. 1978) (defining hit-and-run as "an accident caus-
ing damages where the driver flees the scene™). Farmers
hotes that according to Minnesota law, "The -driver of

.. any vehicle involved in an accident resulting in imme-
- diately demonstrable. bodily injury to or death of any

person shall immediately stop * * *. Minn Stor $

169.09, subd. 1 (1996) (exphasis added). Farmers asserts

that, because Ihdtka (_iid_n_ot suffer "immediately demon-
strable bodily injury™ from the driver's perspective, no

v

. -"accident causing damages™ occurred,

. I-,hotka's_z. insurance p(')licy .with Farmers cove;é acci-
dents caused by an uninsured motor vehicle. Under the
terms of the policy, an uninsured motor vehicle includes:

- "A hit-and-tun vehicle whose operator or owner has not
“been identified and which cavses bodily injury to you or-
- any family member.” [HN4]-"Uninsured motorist cover-
-age” is defined by statute as "coverage * * * for bodily

injury from owners or operators of uninsured motor ve-

hicles and hit-and-run motor vehicles.” [**7] Minn._ -

Stat. §65B.43, subd. 18 (1996). .

[HNS5] Neither’ tixe_ policy, nor Minnesota Statutes,
defines "hit-and-run.” Courts should, however, apply the
ordinary meaning of terms. not defined. in an insurance

P-Ap.

- Minn._Stat, § 169.09 subd. J_(L_r).(l.??_-ﬂe.LhQ% argues
" the - ynknown driver violated - this Statute, and Lhotka
-should not-be penalized for the driver's violation. )
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- not commit a
driver stopped afler ‘striking Lhotka, got out of her ve- .

"

ST2NW24772,%; 1998 Mipo. App. LEXIS 10, **

.pohcy, "as  well as the mterpretatlons adopted in prior
cases.” -Boedigheimer v. Taylor, 287 Minn. 323, 327,
178 N.-W.2d 610, 613 (1970). The supréme court has

) succinctly defined hit-and-ran as "a vehicle involved in

* an aécident causing dainages where the driver flees from

" the scene " Halseih 268 N W.2d at 733 (emphasis add-
. ed)

Applymg the ordmary meaning of hit-and-run and
the inferpretation adopted in Halseth, the driver here did
[*775) ‘hit-and-run. The. unidentified

hicle, and questioned Lhotka about her condition. Lhotka
told the driver that her elbow and head hut, "but I think
¥m okay.” The driver made no attempt to leave until af-
ter Lhotka assured her she was okay. Thete is ‘no evi-

- dence that anyone attempted to detain the driver when .
she did leave. There is no indication that Lhotka 6r- the -
- driver even thought to exchange information; nefther is

there evidence that this information .would [**8] not

- have been prov1ded if either had thought to request it.
Lhotka ac]mowledges that she suffered no nnme- :

diately apparent injuries and that-the driver was aware of

——~————~—nene ~when- -she-drove-aivay: - Weeannot—sayﬂthat«a-dmer
"conimits a “hitand-run” when ‘the-driver stops-after the - - --policy }anguage—rs a- questionof-law; and -whether- such—

* - accident, speaks dxrectly to the other party and j inquires
“about injury, makes no aftempt t6 conceal her identity

(the facts show. that neither party thought of nor at-
tempted to exchange information), and thée driver leaves
only after the party who was struck assures the drver she
is okay. The-district court properly held. as-a maiter of

law that the driver did not commit a hit- d—run, and-
" that, therefore Lhotka was mehgﬂ)le for -uninsured mo-

torist beneﬁts from Farmers ’
IL -

" Lhotka argues matenal facts are at issue in this case;

thus, summary judgment was inappropriate. First, Lhotka
* argues that there is a factual dispute over whether Lhotka

was injured. Lhotka explains that in one instance Fa.r—
mers alleges Lhotka did not suffer bodrky injury, while in

another instance Farmers contends that Lhotka.had a .

duty under her policy's notice requirement to attempt to
get information from the driver because [**9] Lhbotka
suffered bodily “injury. Second,. Lhotka argues that
whether .or not the unidentified driver committed a
hit-and-ruii within the meaning of the policy is.a question
of fact. ! Farmers-is not denying that Lhotka was injured.
Rather, Farmers argues only that Lhotka's i injuries were
not ‘demonstratively appdrent at the time of the incident,

. and- that, therefore the dnver was not required by law to-

" Page 4

prov1de rdentrﬁcanon Farmers' argnment regarding

raised only as an alternative argument, applicable only if

* the court determined apparent: injury did exist at the time

of the incident. This is -not a material issue of fact as

-Lhotka's duty under the policy’s notice requirement was .

Lhotka concedes her injuries were. unapparent at the tlme .

of the accldent

1 Lhotka cites a district court éése in which the -

driver of a-vehicle that rear-erided another. véhicle
* got out of his car, told the other driver-there was
no damage, then got back in his car and drove
- away without identifying himself. See Fisher V.
National Family Ins. Cormp., (Stearns County Dist.

Court File No. C8-91-3597): Thefe, the district

court refused to grant sumthary Judgment, after
determmmg that whether the driver fled from the
scene was 'a genume issue of matena] fact " Id.

Fxsher is not before this court, and is distin-
guishable on. its facts. . .

[**10] Whether the accident- here: falls. wﬂhm the-
meaning of: hit-and-run under Lhotka's policy is not'a -

language is amb1guous is also a question ‘of law. dmeri-

.can “Commerce, 551 N.W.2d at 227, Meister; 479

—;queshon—oilfact—[m&]—'rhe—mte;pretatxon—ehnsumnm -

N.W:2d at 376. The facts regarding the driver's actions - -

following the-accident are not.in d1spute Thus, the dis-

triet court correctly detferminéd that no matenal facts are

at-issiie in this case, and summary Judgment was appro- -

priate. |

DECISION A
" We affirm the district court's order awarding sum-
here did bot constitute hit-and-run as a-matter of law. She

stopped, questioned Lhotka about her condition, and did
not leave until Lhotka assured hér she was okay.

Finally, no-material issues.of fact exist here. Both

: partles concede that although appellant .was mjured her

injuries were not immediately apparent. Additionally,
whether a hit-and-fun occurred here is not a- question of

- fact beécavse there is.no drspute about the actions taken

by Lhotka or the driver [*776] after the accident. The

“Interpretation of insurapce-[**11] pohcy language is a
question of law. Meister, 479 N.W.2d at 376. Therefore,

summary judgment was appropriate.
Affirmed.

P-Ap.

-mary judgment in Farmers' favor. The driver's actions -
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ALAN SYLVESTRE v, UNITED SERVICES AUTOMOBILE -ASSOCIATION

CASUALTY INSURANCE COMPANY -

" (15519) :

. | SUPREME COURT OF CONNECTICUT

240 Conn. 544; 692.4.2d 1254; 1997 Conn. LEXIS 86

- Mareh 20,.
April 22, 1997,
[***lj . Actipn .to'rccover -

- _proceeds allegedly due pursbant to the uninstred.motor- .

.15t provision of an antomobile Lability insurance policy

issued by the defendani, brought to the Superior Court in..
- the judicial district of Hartford-New Britain at New Brit-
ain, where the court,” Handy, J, granted the defendant’s
motion for summary judgment and rendered. Jjudgment
~thereon, from which the plaintiff appealed to the Appel--

o lage ‘Court, Dupont, C. J.; and Lavery and *Spear; Js.,
which affirmed the trial court's judgment, and-the plain- -

tiff, on-the granting of certification, appealed to this
“court. . .

DISPOSITION: . Affirmed. -
CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff insurcd sought
review of a decision from the Superior Court in the Judi-

- cial District of Hartford-New: Britain at New Britain

(Connecticut), ‘which granted _sgfﬁmary Judgment to de-
fendant ipsirer in-the insured’s action- to collect on an
uninsured insurance policy. s

OVERVIEW: The insured was a pédestrian who was
crossing a street. He: was struck by a slow moving ve-
hicle. The. insured thought he was not injured so he told
the driver of the vehicle he could leave; and the insured
failed to get any _idéntifyiné information from the driver.
Subsequently, the insured suffered. pain and received
medical treatment for the leg and knee that was struck by
 the vehicle.- Because he had no reans of locating the’
. driver, the insured brought a claim tnder his uninsured

1997, Argued
officially released -

motorist provision of his - insurance with -the. insurer.
While the insured claimed that the accident involved-a

fied, the superior court disagreed and-granted summary

judgment to- the insurer. The court affirmed, .agreeing
with' the superior court’s ruling that the vehicle that
struck the insured was ot a hit and Tun vehicle because
the drivér had stopped and attempted.to provide aid to
the insured. S ' . -

-judgment to the insured. .

LexisNexis(R) -Headr_;'otes ;

Insuranee-Law > Motor Vehicle Insurance > Coverage
*-> Uninsured Motorists >.General Overview

"~ Torts > Transportation Torts > Motor Vehicles > Gen- .-

eral Overview ) o
.[HN1] A'motor vehicle is not a hit and run vehicle whose
operator cannot be identified- if, after an accident, the

driver stops and is permitted by the injured party to leave

‘the scene.

COUNSEL: Peter M. Appleton, with whom were Mor-
ton W. Appleton and, on the brief, Peter T. Evans, for the
appellant (plaintiff). ’ S

' Frederick M. OBrien, for the appellee (defcndént). Jo-

ram-Hirsch filed a brief for the Connecticut Trial Law-
yers Association as amicus curiae. - -

P-Ap.

bt and run vehicle Whose opérator could ot be identi:

OUTCOME: The court affirmed the grant of summary -

178



&

240 Conn. 544, *;'692 A.2d 1254, **;

1997 Conn. LEXIS 86, ***

 JUDGES: Callahan, C. J., ard Borden, Berdon, Norcott

and Katz, Js.

" OPINION

[*$45), . [**1254] PER CURIAM: The plaintiff,

.Alan Sylvestre, a pedestrian, was struck in the leg by a
. slow moving vehicle whilé he was crossing a streét dt an

intersection in Bristol. The vehicle that struck the plain-
tiff. prévionsly had been stopped-at a stop sign at the in-
tersection. [***2] - After striking the plaintiff, the driv-

er immediately brought his car to a halt, exited the ve-
hicle ad waited for sevéral minutes while the plaintiff
- -sat on a guardrail to compose himself and then walked

. ,about'to test his leg. Thereafier the plaintiff, believing he
“was _not setiously injured, sent the drivér on his way
-without ascertaining his riame. or address-or his vehicle's

licerise number, and without obtaining insurance infoi-
mation. Later that day, the plaintiff began to experience

pain.in his knee and sought medical attention at Hartford _

* Hospital, where he was tredted and released: -

1

. 'I_‘he' plamhﬂ' subseq_uenﬁy .ﬁled. a claim for unin-
sured motorist benefits Jpursuant to -an instrance policy

*- issued-to :him-by-the-defendant, United- Bervices Auto-- -
~taobile-§*546} - Association-Easualty -InsuranceCori-
“pany. The_plainti&‘s'claim'_-was-b'eised on the langnage in

the uninsured motorist portion of [**1255] his policy
that provided for ‘coverage vyi]ere_,the'.insuréd person is
injured-in an accident involving "a hit and run vehicle
whose operator or owner cannot be identified.”

The defendant denied the plaintiff's claim, and the
plaintiff si_jbs't_-,_quc_:ntly commenced this action in.the Su-

pegior Court. The defendant moved for summary [**33] -
Jjudgment on the ground that the plaintiff had failc'g to.

“sue: [HN1}."Is a moto;

prove-that the driver of fhe vehicle that struck him was

unidentifiable or uninsured. The trial court granted the .

Page 2

defendant’s motion, concluding that the plaintiff conld )
not recover because hé had affirmatively dismissed the _

- -driver withot ascertaining: his identity: The Appellate

Court affirmed the trial court’s judgment, concluding that
the plaintiff was not struck by a "hit and run vehicle,” ‘as
required by his fnsurance policy, because the- driver had

- Stopped to render assistance and had been affirmatively
dismissed by the plaintiff, Sylvestre v. United Services -
.Automobite dssn. Casualty Ins. Co., 42 Conn. 4pp. 219,
- 224,6784.23 ]0-0_5‘(]?95)._ T T R

- We granted certification limited to the folléwing is-
7 vehicle a 'hit and run vehicle

whose operator cannot be identified" if, after an accident, -

the driver stops and is permitted by the injured party to
leave the scene?” Sylvestre v, United Services Automo-
bile Assn. Casualty Ins.. Co., 239 Conn..916, 682 A.24

1014 (1996)..

* | After examining_the record on appeal and after con-

sidering the briefs and arguments of the parties, we con-

" clude that the judgment of the [***4] Appellate Court

discussion contained therein. See Gajewski v. Pavelo,
236 Conn. 27, 30, 670 4.2d 318 (1996); Sharp v." Wyatt,

Inc., 230 Conn. 12, 16, 644 A.2d 871 (1994); Whisper -

Wind Development Corp. v. Planning & Zoning Com-
mission,-229 Conn, 176, 177, 640 4.2d 100 (1994).

The jiidgm.ent-of the Appellate C_ourt is affirmed. ._

P-Ap.

- should-be affirmed. Fhe'issus-on which we-granted-certi- - -

- fication-was properly Tesolved-in the Appeltate-Counrt's -
- thoughtful and comprehensive unanimous: opinion. Tt - -
- would serve do purpose for us to repeat the "[*547]
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LEXSEE 42 CONN. APP. 219

A

CautJoﬂ
As of Jan 11, 2008

"ALAN SYLVESTRE v. UNI'I'ED SERVICES AUTOMOBILE ASSOCIA’I’ION
CASUALTY ]NSURANC'E COMPANY

(14874)

APPELLATE COURT OF CONNECTICUT

42 Conn. App. 219; 678 A2d1 005' 1996 Conn. App LEXIS 364

Apnl 16, 1996, Argued
July 16, 1996, .offi mally released"'

PRIOR HISTORY:

issued by the defepdant broyght t6 the Superior Court inr
the judicial district of Hartford-New Britain at New Brit-

ain, wheré the court, Handy, J., granted the defendant's .

motion for summary judgment and rendered Jjudgment
thereon, from whlch the plaintiff appealed to this conrt

DISPOSI’_I‘ION: ' Aﬁ‘um_ed. _

" CASE'SUMM‘ARY:

PROCEDURAL POSTURE Plamhﬁ" msured sought-
review of a summary judgment granted by the Superior -

Court in the Judicial District of Hartford- New Britain at
New Britain (Connecticut) in favor of defendant insurer

- in the insured's action to.recover uninsured motorist ben-

efits.

OVERVIEW: The insured, as a pédestrian, was struck
by a vehicle as he was crossing the street. Although the -
" driver of the vehicle stopped to-make sure that the in-

- sured was not serjously injured, the insured sent him on -
" his way without-obtaitiing any identification or a license
number. The tral court granted summary. judgment to the’
msurer, fi ndmg that -the insured had a-duty to ascertain .

. the driver's.identity. and insurance status: On appeal, the
court affirmed, although on a ‘different basxs Thecourt
determined that uninsured motonst coverage was availa-
ble to the insured if he was struck by a hit-and-run ve-
hicle. Because that term was not defi ined in the policy,
the court relied on the ordinary meaning . given to the

o [***1]-  Action to recover
] proceeds allegedly due purspant to the umn§ured motor- | .
" _.__ist provisions of an aut_o_moblle hablh_ty msurance_pohcy

term which. deﬁned a hit-and-nm vehicle-as one mvolv—
- ing.a dnvcr who leaves the scene wn‘.hout stoppmg to
_‘_render assistance. As the diiver in the - instant_ action l_)_a_cl “

' stopped to assist the msured the court héld that the in-
. sured was not struck by a hit-and-nin vehicle and, there-

fore, no coverage for uninsured motorist benefits existed
under the policy provisions. The court did.riot reach the_
issue of the insured's duty to ascertain the dnvers 1denh—

ty and insurance status

OUTCOME: The coun aﬂ'nmed the summary Judgmenl

in favor of the i msurer

LexisN exis(R) Hea'dno.tes .

- Civil Procedure > Summary Judgment > Motions for

Summary Judgment > General Overview.
Civil-Procedure > .S'ummary Judgment > Opposmon >

" General Overview

-Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

[HN1] Conn. Gen. Prac. Book, R. Super. CL § 384 man-
dates that' summary judgment shall be rendered forthwith
if the pleadings, affidavits afid any other proof submitted
show that there is no genuine issue as to any material fact

" and that the moving party-is entitled to judgment-as a

mattér of law. A "material fact” is a fact that will make a
difference in the result of the case. The. party seeking
summary .judgment has the burden.of showing the ab-
sence of any genuine issue as to all material facts which,
under applicable principles of substantive law, entitle
him to a judgment as a matter of law, and the party op-

P-Ap.
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" [HN3) Under Comtiecticint Taw; the temms of an insimtos-

42 Conn. App. 219, *

; 678 A.2d 1005, **;

|

- -Page 2

1996 Conn. App. LEXIS 364, *++ _

posing 'such a inotio_n_' must p_rovide. an evidentiary foun-

dation to demonstrate the existence of a genuine issue of ,

. material fact, In deciding a motion for summary judg-
ment, the trial court must view the evidence in the light

thost favorable to'the nonmoving party. The test is -

whether a party- would be entitled fo a directed verdict on

o the same facts.

- Civil Procedure > Appeals > Standards of Review > De. .

Novo Review - . .
Insurance Law > Claims & Contrarts > Poljcy Inter-
pretation > Appellate Review E : ]
Insurance Law > Cliims & Contracts > Preiniums >
General Overview - L -
[HN2]} Construction of a contract of insurance presents a
"question of law for the trial court which: the appellate
court reviews de novo. S

. Insurance Law > Claims & Contracts > Policy Inter-

pretation > Ambiguous Terms > Unambiguous Terms .
Insurance Law > Claims & Contracts > Policy Inter-

policy are to be construed according to the general rules”

of contract construction. If the terms of an -insurance
policy are plain and unambiguous, courts cannot indulge

in a forced construction .that distorts the. meaning of a’

term so as to accord 2 meaning other than that evidently -

 Civil Procedure > Appeals >vSt_andariis of Réview >

General Overview-

[HN4] The appellate court may affirm a tral court's de-

cision even though it is-based on other grounds if. the
same result is required by law. ' - ’

COUNSEL: Peter M. Appl.cton, .with whom was Peter
T. Evans, for the appellant (plaintiff).

- Fre(-l.eri'ck M. O'Brien, for the appellee (defendant).

~ -intended by, the parties. Policy language must be inter- .
" preted reasonably; words are to be given their ordinary .
. Iueaning in order to deduce the intent of the parties. -

Jeffrey S. Wildstein, and Joram Hirsch filed a brief for’
the Connecticut Trial Lawyers Association of amicus .

curiae. :

* Lisa M. Faris filed a brief for the Connecticut Defense
Lawyer Association as amicus curiae.

JUDGES: Dupont, C.J., and Lavery and Spear, Js. In

this opinion the other Judges concurred.

'OPINION BY: Dupont )

‘OPINION o .
- [**1006] [*220] DUPONT, C. J. The plaintift,
Alan Sylvestre; commenced this action against the de-

- fendant, United Services Automobile Associatio_n Ca-
- - Sualty Insurance Company, secking uninsured motorist,
. benefits for injuries sustained when he was struck by an

automobile while crossing the [**+2] street. The trial ~

court granted the defendant's motion for summary judg-.
ment from which the plaintiff appeals, We affirm the

" judgment of the trial court.

.. The trial court found that"the parties agreed that the
vehicle struck the plainfiff, that the driver stopped and
waited for.several -minutes while the plaintiff sat down
and walked around, that the plaintiff believed he would

- not need medical attention, and that the plaintiff ulti-

maiely sent the-driver on his way.” The plaintiff did *
[*221] not ask for the driver's identification and did not
gote the license number of the driver’s avtoinobile, The -

 plaintiff claims that at the time of his accident, he main-,
" tained-anantonrobile liability-insurance:policy issved-by~ ]

the defendaiit. The policy's Eﬂﬁl‘s‘ﬂﬁ'ﬁﬁféﬁﬁ“ﬁfﬁﬁfﬁﬂs o

jncluded ‘coverage for injuries caused by a hit and run

- vehicle that hit a covered person orvehicle. !

1 Part C of the insurance policy issued by the
‘defendant described the pelicy's uninsured -mo-
torist coverage. The policy obligated the. defen=
dant to_pay damages because of ‘bodily injury.
arising "out.of the ownership, maintenance or use-
of the uninsured motor vehicle." The policy de-
“fined the term "uninsured motor vehicle" as "a
land motor vehicle or-trailér of any type: -
. "1.To which no bodily injury liability bond
- Or policy applies at the time of the accident. ’
"2. For which'the sum of the limits of liabil-
ity under all bodily. injury Liability bonds or poli-
cies applicable at the time of the accident is less -
than the sum of the limits of liability for Unin-
sured Motorists Coverage applicable to each ve-
hicle for this coverage under this policy.
"3. Which is.a hit and run vehicle whose. op-
erator or owner cannot be identified and which
hits: o ’ '
“a. you or any family member;

"b. 2 vehicle which you or any family mgh-

ber are occupying; or

"c. your covéred auto.

P-Ap.
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42 Conn. App. 219, *

1996 Conn. App. LEXIS 364, *+

"4. To which a bodily injury liability bond or
_policy applies 4t the time of the accident but the

nonmoving party. . . . The test is whether a party would -

be entitled to a directed verdict on the same facts." (Cita-

& - ':- - 'Pége_3

; 678'A.2d 1005, **;

bonding or insuring company:

"a. denies coverage; or -

"b. is or becomes insolvent.” (Emphasis -

" added)- .
 [***3] The defendant songht summary judgment

. ‘claiming that the. plaintiff could not sustain his burden of
" proof that he was injured by an uninsured motorist. The

trial court granted the defendant’s metion for summary
judgment and issued a mémorandum_ of decision in

 which it determined: "It is difficult for this court to com=

" prehend why an insurance ‘company shonld have to pay

. forag insured's injury whén that insured chose to dismiss.
the driver becanse he was more concerned with getting to .
class on time. On these facts, it is undisputed that the-

driver was available to the plaintiff. ‘The driver waited

while the plaintiff assessed-his injury, but ‘the plaintiff -

" éffirmatively dismissed him. Although coverage [*222]
is available when the driver truly cannot be identified,

- the insured cannot choose to make sure that the-driver is

midentifiable. *-As this case shows, without [*#1007]

- .--gyewitnesses, the only time that information i available

is at the time of the accident, and the claimant attested
that his leg felt bruised before the driver left the scene.
Because the plaintiff has not presented any evidence that
supports his claim that the driver was unidentifiable or
minsured, the [***4] defendant's motion-for summary.
Jjudgment is ‘granted.” (Emphasis in original.)

2 The pantiés stipulated that the owner or ap-

erator of the automobile that stnick the plaintiff

could not be identified after the operator left the

scene of the accident .

" We iniﬁal]y‘ note t_lie standard of r.,evicw of a trial

- court decision granting a motion for Summary judgment.

[HN1] Practice Book § 384 .mandates that summary
Jjudgment "shall be rendered forthwith if the pleadings,

- affidavits and any other proof submitted show that there -
is no genuine issue as to any material fact and that the .

. moving party is entitled to judgment asa matter of faw.”
A "material fact” is a fact that will make a difference in
the result of the case. Hammer v. Lumberman’s Mutudl

- Casualty.Co., 214 Conn. 573, 57, 573 A.2d 699 (199). _

"The party secking summaty judgment has the burden of
showing the absence of any genuine issue as to all ma-

* terial facts which, under-applicable principles of substan- -

tive law, entitle him to a jiidgment as a matter of law’
[***5] ... and the party opposing such a motion must
provide an evidentiary foundation to demonstrate the
existence of a genuine issue of matérial fact. . . . In'de-

ciding a motion for summary judgment, the trial court

must view the evidence in the lighi_ most favorable to the -

" tions omitted; internal quotation marks- omitted.) Suarez B
v. Dickmont Plastics Corp., 229 Conn. 99, 1 05-106, 639 .

4.2d 507 (1994). [*223] [HN2] "Construction of a

“contract of insirance presents a question of law for the

[trial] court ‘which this court reviews de novo." Aetna
Life & Casualty Co. v. Bulaong, 218 Conn. 31, 58, 588
4.2 138 (199]). B T

Under the ;;rovisﬁon's of the plaintiffs. aﬁtomobilc ;
~liability insurance policy, ‘the plaintiff may be entitled. to

. uninsnred motorist «coverage if he was struck by a "hit -
and run vehicle"- whose operator or owner cannot be

identified. The' parties have concentrited on the jssue of
whether a claimant secking uninsured motorist coverage
as a result.of a hit and mun vehicle has. a duty to exercise
reasonable diligence fo ascertain the identity. and insur-

-ance [***6) status of the operator of such a vehicle. ?

We conclude that the determinative issue in this appeal,
as framed by the pleadings, is nor whether the plaintiff

. had a duty to ascertain the identity and insirance status

of the operator of the automobile- that struck him, but

rather whether the plaintiff was struck by a hit and run

vehicle s set forth in the policy:..

3 The trial éouﬁ framed the issne as "\J‘.’l'le'thér"

an insured has any obligation to ascetiain the

Wdentity of°a tortfeasor before 'requéstipg unin- :

- sured motorist coverage from his-own insurance
company." . '

A reviéw. of the plaintiffs automobile, liability in-
* -surdnce policy reveals that one of the componénts of the

policy's definition of an uninsured motor vehicle is a hit
and run vehicle whose owner or operator cannot be iden-

" tified. The term hit and nin vehicle, however, is not de-
. fined in the definitions section or anywhere else in the

plaintiff's aui_omobi]e liability insarance policy.

[EIN3) "Usider- otir law, the terms of an-insurance

- policy are to be construed. [**++7) according to. the gen-

eral rules of contract construction.™ Simses v. North

American Co. for Life & Health Ins., 175 Conn, 77, 84,

394 A.2d 710 (1978). If the terms of an insurance policy

are plaint and nnambiguous, courts cannot indulge in a

" forced construction that distorts the meaning of a tefmi so
as [*224] to accord a meaning other than that evi- -

dently intended by the parties. Kershaw v. LumbBermens

* Mutual Casualty Co., 2 Conn. Cir. Ct. 164,-166, 196

A.2d 817, cent. denied, 151 Conn. 720, 197 A4.24 937

{1963). "Policy language must be interpreted reasonably; -
‘words are to be given their orditiary meaning in-order to

deduce the intént of the parties." Remington v. detna
Casualty & Surety Co., 35 Conn. App. 581, 585, 646
A4.2d 266 (1994). .
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42 Conn. App. 219, %; 678 A 24 1005, *x,

'Page 4

1996 Conn. App. LEXIS 364, +*#

We look to dicﬁoﬁafy definitions to ascertain the or-

-~ dinary meaning of a-"hit and ruq vehicle.” See. Wrinn v,
State, 234" Conn. 401, 406, 661 4.24 1034 (1995). The
term has meaning in common parlance.” "Hit-and-nin,” as
it refers to the driver of a vehicle, has been defined as

- "guilty of leaving the [**1008) scerie of an ‘accident
without stopping to render éssistanqe ‘or to comply with
Iegal requirements.” Webster's [**8) Third New In-

’ ternational- Dictionary. "It has also been defined as "de-
signating or idvolving the driver of a motor vehicle who

drives on after striking a pedestrian or another vehicle.” .

. : Amerioan Heritage Dictionary (New College Ed. 1981):
Because the driver of the vehicle that struck the plaintiff
stopped to render assistance and because the plaintiff .
affirmatively acted 16 dismiss the driver from the scene
of the aceident, we conclude that the ‘plaintiff ‘was not

 struck:by a hit and run vehicle, ‘Accordingly, under the-

. facts hete, the policy's provisions for uninsured motorist )

covefagé are inap’plicable and we, therefdre; do not reach

. the issue of whether, the plaintiff had a duty to ascertain.
. the identity and insurance status of the Loperator of the
* automobile that struck him, o .

We concur with the trial court's decision to gnuit the
defendant's motion for Summary judgment, although on a

- differént basis. (HN4] This court may, however, affirm a

trial coprt's decision even thotigh it-is based on other
grounds if the same result is required by Jaw. Kelley v.

“Bonney, 221 Conn.’ 549, 592, 606 4:2d. 693 (1992);

Brunswick v.. Inland Wetlands Commission, 25 Conn.

App. 343, 554, [%225] [**%9] 505 4.2d 463 (1991),

" revid .on other grounds, 222 Corin. 341, 610 4.2d 1260

(1992). - _
Thé judgment is affirmed. _
- In this Bpfnibn the other judges concurred,
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STATE OF WISCONSIN CIRCUIT COURT WAUKESHA COUNTY

JAMES ZARDER, GLORIA ZARDER,

and ZACHARY ZARDER, by Robert "PLAINTIFFS’ MEMORANDUM
C. Menard, Guardian ad Litem, . OF LAW IN OPPOSITION TO
' - DEFENDANT’S MOTION FOR
Plaintiffs, ’ : DECLARATORY JUDGMENT
-vs _ : Case No. 07-CV-1146

ACUITY,. A Mutual lﬁsurance Company, o - )
and HUMANA INSURANCE COMPANY, CASE CODE: 30101

Defendants.

INTRODUCTION

Defendanf Acuity denied uninsured motorist (UM) coverage to their insureds, the
Pléintiffs. Defendant Acuity moved this Court to declare their denial of UM coverage is

appropriate.

This action was commenced by Plaintif's against their automebile insurer,

Defendaht Acuity, to recover dam»ages the Plaintiffs sustained .as a result of a
December 9, 2005 hit—énd—run automobile/bicycle accident. Plaintiffs’ claims against
Defendant Acuity arise from the UM insur_ahce coverage provided by Defendant Acuity’s
policy, as mandated by Wisconsin law. Plaintiffs further allege that Defendant Acuity’s

denial of UM coverage is made in bad faith.

Defendant Acuity’s recital of facts regarding the December 9, 2005 accident are

“not disputed by Plaintiffs. Howéver, it should be noted that Plaintiff, Zachary Zarder, did
sustain fractures to his right forearm and left leg as a result of this accident. It is

Plaintiffs’ understanding that Defendant Acuity is not disputing that Plaintiff, Zacﬁary
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Zarder, sustained. injury. Therefore, the relevant undisputed facts can be summarized

as follows:

* - On December 9, 2005, Plaintiff, Zachary Zarder, a 13-year old minor at that tlrhe

was aperating his bicycle in a safe and lawful manner, traveling southbound on -

S. East Lane in the City of New Berlm Waukesha County.

. An.unidentiﬁed motor vehicle, traveling northbound on S. East Lane entered the
southbound lane a’nd struck: Plaintiff, Zachary Zarder’s, bicycle'

e After the umdentrr ed motor vehicle stopped, 3 unidentified occupants exited the
vehlcle and asked if Plaintiff, Zachary Zarder, was “OK".

» Plaintiff, Zacha'ry Zarder, responded “yes”, and the occupants returned to their
vehicle and-drove-away from the scene of the accident.

¢ No ldentlfylng information was ever provided to Plaintiff, Zachary Zarder and, to
this day, the vehicle and occupants have not been identified.

» Not long after the accident occurred Zachary Zarder discovered he was lnjured
"~ informed his parents (Plaintiffs, James and Gloria Zarder), and the pollce were
-contacted.

.- Plamtlff Zachary Zarder eventually sought treatment for his injuries, which

primarily consisted of a right forearm and left femur fracture.
+ - Plaintiff, Zachary Zarder's, left femur fracture required two surgical procedures.
-Defendant Acuity argues that the facts surrounding this December 9, 2005
accident dc; not constitute a “hit-and-run” a.cci,dent._ Plaintiffs’ oppose Defendant Acuity’s

motion and request the Court declare that this December 9, 2005 accident was a “hit

‘and run” accideht for the purposes of UM insurance coverage.

Plaintiffs acknowledge that declaratory judgment and summary judgment are
appropriate methods for a Court to address questions of law involving insurance

coverage issues, even those issues that involve bad faith denials of insurance.
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ARGUMENT

L. . THE DECEMBER 9, 2005 AUTOMOBILE/BICYCLE ACCIDENT WAS A “HIT-
AND-RUN” ACCIDENT PURSUANT TO WISCONSIN LAW, SPECIFICALLY
WIS. STAT. §632.32(4). '

The Wisconsin Supreme Court has stated,

Pursuant to Wis. Stat. §632.32(4)(a)2:b., hit-and-run aceidents are
included within the statutorily . mandated uninsured motor. vehicle
coverage. A hit-and-run occurs when three elements are satisfied: (1)
there ‘is.an unidentified motor vehicle; (2) the unidentified vehicle is
‘involved in.a hit; and (3) the unidentified motor vehicle “runs” from the
scene of the accident. Smith v. General. Casualt Insurance Company,

2000 W1 127 at 10, 239 Wis.2d 646, 619 N.W.2d 882 (citing Theis v.

Midwest Sec. Ins. Co., 2000 W1 15 at § 14-16, 232 Wis.2d 749, 606
Nw.2d 162). ' |

' Defendént Acuity does not dispute that the D_ecer-nber- 9, 2005 automobile/bicycle
aCcideﬁt iﬁ\)dlved_ a:n unidentified motor vehicle nor dbes it dispute that the unidentified
';'/.ehicle was .-invol\_./ed fn a hit with Plaintiff, Zachary Zardér’s,’ bicycle. Defendanf Acuity’s
sole argument for denying UM cov_érage is that the “runs;' eleménf has not been met in
this accident.

" Defendant Acuity cites Hayne v. Progressive Northern Insurance Company, 115

Wis.2d 68, 73-74, 339 N.W.2d 588 (1983) for the premise that a “run” must be a *fleeing
from the scéne' of an accident.” See Defendants’ Brief, pgs.' 11-12.
The Wisc;)'nsin Supreme Court’s use of the phrase “fleeing from the scene of an
accident” as a definition of “run” is dicta. |
| In _H_;'ﬂn_e_, “The sole issue on appeal is whether sec. 632.32(4)(a)2.b., Stats.,
requires uninsured motorist coverage for an accident involvi_ng an insured’s vehicle and
an unidentified motor vehicle when there was no physfcal contact between the two

vehicles.” Id., at 69 (Emphasis Added).
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The Court in Héyne never analyzed nor decided the issue of “run”. Rather the
Court reviewed various definitions of_ “hit-and-run” to determine the definition of “hit”.
The Court proyided no analysis to support its selection of the phrase “fleeing from the
scene of the accident” over 6ther quoted definitions of “hit-and-run”.! The Court could
have easily used . the phrase “leaving - the - 'scene of an accident without providing
identifying information'”, for‘“fun" because. the term “run” was irrelevant to the Court’s
determination of the definition of “hit”.
At the present time, the Wisconsin Supreme Court and the Wisconsin Court of
Appeals have never specifically addressed the issue of “run”in a “hit-and-run” accident.
For this reason, the Court must analyze Wis. Stat. §632.32(4), which states in
- relevant part,
REQUIRED UNINSURED MOTORIST AND MEDICAL PAYMENTS
- COVERAGES. Every policy of insurance subject to this section that
- insures with respect to.any motor vehicle registered or principally garaged
in this state against loss resulting from’ liability imposed by law for bodily
injury or death suffered by any person arising out of the ownership,
maintenance or use of a motor vehicle shall contain therein oF
supplemental thereto provisions approved by the commissioner:
- (a) Uninsured motorist. 1. For the protection of persons injured
~who are legally entitied to recover damages from owners or
operators of uninsured motor vehicles because of bodily injury,
sickness or disease, including death resulting- therefrom, in limits of at
least $25,000 per person and $50,000 per accident. . .:
2. In this paragraph, “uninsured rhotor vehicle” also includes:
a. An insured motor vehicle if before or after the accident the

liability insurer of the motor vehicle is declared insolvent by a
court of competent jurisdiction. '

' These definitions varied from. . . guilty of leaving the scene of an accident without slopping fo .
render assistance or to comply with legal requirements . . ", “. . . designating or-involving the driver of a
motor vehicle who drives on after striking a pedestrian or another vehicle . . . and . . . designating,
characleristic of, or caused by the driver of a vehicle who ilegally continues on his way after hitting a
pedeslrian or another vehicle . . " /d., at 73.
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b. An unidentified mofbr vehicle involved in a hit-and-run
accident. /d. (Emphasis added).

Unfoﬁunately, Wis. Stat. §632.32.(4)(a)2..b. does not define “hit-and-run” accident.
However, §632.32(4)_(a)k1) does'se't forth the purpose of UM insurabce coverage. The
' purpose of the coverage is, “[flor the protection of persons jnjured who are legally
entitled to recove'r‘damages from owners or operators of uninsured motor vehicles . . .”
id |
The legisiature induded unidentified motor vehicles involved in a “hit-and-run”
accident as uninsured motor vehicles. See, /d. »
if uninsured motorist coverage was not available to insureds that were injured by
 unidentified motor vehicles, tha.n insureds would be unable to seek recovery for
damagés caused by un‘ideritiﬁed motorists’ negligence that they }would otherwise have
‘been legale- entitled to recov;ér from a negligent driver. Wis. Stat. §632.32's inclusion of
“hit-and-run” was meant to provide_in.creaséd coverage to inéureds injured, not restrict | |
coverage.
However, the Wisconsin Supreme Court has declined uninsured motorist.
coverage-for “miss and run™ accidents due to their public policy concern of fraud.

In Smith v. General Casualt'v Insurance Company, 2000 WI 127 at | 25, 239

~ Wis.2d 646, 619 N.W.2d 882, the Supreme Court addressed two public policy concerns

arising from unidentified metor vehicles involved ir; “hit-and-run” accidents:

One public poiicy concern is of primary relevance to our analysis, that of
preventing fraud. The physical contact element unambiguously included
in the term “hit-and-run” in Wis. Stat. §632.32(4)(a)2.b. prevents fraudulent
claims from being brought by an insured driver who is involved in an

accident of his or her own making.
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Under the circumstances of this case, when physical contact has been
applied by an unidentified motor vehicle to an intermediate motor vehicle

. and then transmitted through to the insured’s vehicle, and where this
physical contact may be confirmed in such a way as to provide safeguards
against fraud, this purpose for the physical contact requirement is
satisfied. /d., at | 25, citing Theis, 2000 W1 15 at § 30, n. 10.

The Court further addressed the second public policy concemn mandating UM
insurance coverage in “hit-and-run” accidents as follows:

An add_iti'onal' policy concem is that the purpose of the statutorily
mandated uninsured motorist coverage in Wis. Stat. §632.32(4)(a) “is to
eompensate an injured-person who is the victim of an uninsured motorist's

. negligence to the same extent as if the uninsured motorist were insured.”
Here, if the vehicle that negligently started the chain reaction collision had
been identified and was insured, Smith-could have recovered under that

.. policy. - Thus, by interpreting the statute to mandate' coverage in the

- present case, Smith would be compensated “to the samé extent as if the
uninsured motorist was insured.” /d., at {] 26.

In this case it -is. undisputed fhat -t'ﬁe' dnidénﬁﬁed motor vehicle hit Pla-int-iff',-.

.Zéchary Za-rder’é, bicycle. Therefore, the public policy concein of fraud expressed in
Smith is not present. Rather, the public policy concern of mandating UM coverage

pursuant to Wis. Stat. §632.32(4)(a) prevails in this case.

Defendant Acuity is requesting this Court to narrowly construe the definition of

“run” so that it can deny compensation to Plaintifis who are the victims of the
unidentified motorist's negligence. This position by Defendant Acuity ié contrary .to the
" purpose of including unidentified vehicles involved in-é “hit-and-run“- accident as an
‘uninsured motor vehicle..

* There is no question that if Plaintiffs knew the identity of the motorist that hit

Plaintiff, Zachary 'Zardér’s, bicycle that they would be legally entitled to recovery of |

damages they sustained as a result of that motorist’s negligence from him and/or his

insurer. Furthermore, there is no question that Plaintiffs would be legally entitled to
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recover damages from Defendant Acuity if it was found that the unidentified motorist did
not have any automobile insurance in eff_ect on December 9, 2005. However,

Defendant Acuity-attempt_s to punish Plaintiffs in this case because the negligent driver

'is_ unidentified.

Finally; it is difficult to follow the logic of Defendant Acuity’s argument regarding a
“run”, as Defendant Acuity is attempting to create a UM exception that prevents

coverage when a Plaintiff is injured by a hit-and-run unidentified motorist who stops

before leaving -the scene of an accident, but UM coverage will be provided if the

unidentified driver made no effort to stop. The problem with this logic is that if-th,is '

exception is created, at what point is a stop created? What if an unidentified motorist

- stops.and provides false infarmation? What if an upidentified motorist stops but never

leaves his vehicle before Ieéving the scene of the accident?
Pursuant to Wisconsin law, speoiﬁcaf,lly Wis. Stat. §632.32(4), and the strong

public policy considerations mandating uninsured motorist coverage to the Plaintiffs in

this case, Defendant Acuity should be required to provide UM coverage to the Plaintiffs.

. THE MAJORITY OF STATES THAT HAVE SPECIFICALLY ANALYZED THE

_ “RUN"ISSUE IN A HIT-AND-RUN ACCIDENT HAVE PROVIDED UNINSURED

MOTORIST COVERAGE TO CLAIMANTS IN SITUATIONS SIMILAR TO THE
DECEMBER 9, 2005 MOTOR VEHICLE ACCIDENT.

‘Defendant Acuity urges the Court to follow the holdings in Svivestre v. United

Servs. Auto. Assn. Cas. Ins. Co,, 240 Conn. 544, 546, 692 A.2d 1254 (1997) and

Lhotka v. lllinois Farmers Insurance Company, 572 N.W.2d 772, 775 (Minn. Ct. App.

1998). In these cases, uninsured motorist coverage was denied to claimants who were
injured by an unidentified motorist. The Minnesota and Connecticut courts denied

uninsured motorist coverage because the unidentified drivers in those cases stopped to
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check on the injured claimants before leaving the scene of the accident. However,

Sylvestre and Lhotka are in the minority of juﬁsdictions that deny UM coverage when
the unidentified motorist stops at the scene of an accident before leaving unidentiﬁe_d.
Unidentified Motorists Who Stopped at the Accident Scene

One group of cases has involved situations in which the “unknown” driver
stopped after the colfision, but could not be located later either because
the claimant had failed to secure sufficient information from the other
motorist or because the information provided by the other motorist turned
out to be false. Insurance companies have sometimes argued that in
Jinstances in which the tortfeasor stops at the scene of the accident, but
when for one reason or another not enough information is taken to locate
the driver later, no claim can be asserted under the hit-and-run coverage
provision. In these cases, insurance companies have urged that the
insured could or should have fully ascertained the identity of the driver of
- the other vehicle at the scene of the accident. '

In cantrast to the rigid and literal construction. sometimes accorded the
“physical contact” requirement in “hit-and-run” cases discussed in the
preceding sections, courts have almost invariably rejected the insurer's

~ arguments with respect to the failure of a claimant to ascertain the identity
of the tortfeasor in these situations. Courts generally have not allowed
insurance companies to restrict the coverage to situations when the
unknown motorist flees the scene of the accident without stopping to give
any opportunity for identification. In most of the cases in which an issue
has been raised as to whether the claimant could or should have
ascertained the identity of a hit-and-run motorist, the courts have
concluded that the insured’s failure did not preclude recovery. §9.10, The
requirement of an unascertainable driver or owner, Uninsured and
Underinsured Motorist Coverage, 3™ Edition, Allen 1. Widiss and Jeffrey E.
Thomas (2005) at pg. 691. .

Massachuselts is a jurisdiction that reflects the maijority of states that provides
UM coverage for claimants injured by an unidentified motorist who stops to check on the
injured party in-a “hit-and-run” accident.

In Commerce _Insurance Company v. Mendonca, 57 Mass.App.Ct. 522, 784

N.E.2d 43 (Mas_s. App. Ct. 2003), the uninsured motorist claimant, Mendonca, was the

passenger in a vehicle that was rear-ended by an unidentified motorist.  The
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unidentified motorist then asked claimant is she was “OK” and when Mendonca

answered She was, the unidentified motorist eventually left the scene of the accident
Without providing any identifying information.—r When Mendonca discovered she was

injured by this motor vehicle accident, she made a UM claim with her insurance

company, Commerce Insurance. Her insurer denied UM coverage and sought a-

decla‘ratory order denying coverage. Commerce was successful at the trial court level,

but loét- on éppe_al. At the appellate level, Commerce relied on Sylvestre and thtka_.

ironically, these af_e the same cases relied upon by Defendant Acuity in this case, to
support their denial of UM coverage.

. The Court of Appeals in Mendonca was not persuaded by Commerce’s

“hit-and-run” accident. In reaching its decision to provide UM coverage for this “hit-and-

run” accident, the Court stated as follows: “An injured person who is not aware of his
injury until lt is too late to take steps to make the nécessa_ry identification is in preciéely
the same Situation_:of de_privatién of remedy as he would be if hé knew he were hurt but
the-other driver--ieft'the-scene without opportunity to identify him.” Id. at525.

The Court further stated that,

Relying on jurisdictions that treat flight from the scene as the “focal
element” of the term “hit and run”, Commerce argues that where, as here,
the driver who caused the collision stopped, Mendonca cannot prove the
“presumptatively at fault vehicle” was a “hit and run” auto. [Footnote 4
referencing cases cited by the insurer, Commerce.] This narrow
interpretation effectively would leave a gap in mandated coverage by
providing protection to a person injured by an identified, but uninsured,
operator or by an operator whose post-accident flight prevents
identification, while denying protection when the operator does not
immediately flee but nevertheless leaves the accident without being
identified. Such a coverage gap is contrary to the general purpose of
legislatively mandated liability and uninsured motorist insurance, which is
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to give some measure of financial protection to persons injured by the —

negligent driving of others. /d.; at 525-526.
A declaratory judgment providing UM coverage for Plaintiffs ‘in this case would

not only be appropriate under Wisconsin law, but would also be consistent with the

: majbrity of jurisdictions that have directly addressed the “run” element of “hit-and-run”

accidents involving unidentified motorists who stop at the scene of the accident before

leaving.

. THE UNIDENTIFIED MOTORIST WAS REQUIRED -TO PROVIDE PLAINTIFF,
- ZACHARY ZARDER, WITH IDENTIFYING INFORMATION PURSUANT TO
WIS. STAT. §346.67(1).

At page 17 of Defendant Acuity’s Brief, they quote Wis. Stat. §346.67(1) in its

-.entirety. Defendant Acuity further indicates, though that Wis. Stat.'§346. 67(1)does not

apply to thns case because the December 9 2005 automoblle/blcycle accndent was

_ autside the scope of Wis. Stat. §346.66.

- Wis. Stat. §346.66 states, in part, that * . [346 67 to 346.70] do not apply to
pnvate parkmg areas at farms or smgle famlly resndences orto accndents invelving only
snowmobiles, all- terraln vehicles or vehicles propelied by human power or drawn by
animals.” ld. (Em-phasis added).

The December 9, 2005 automoblle/blcycle accident did not involve only a
blcycle it involved a motor vehicle and a bicycle. Therefore, Wis. Stat. §346.67(1)
apphes to this t.ype of acadent.

The unidentiﬁeq motorist that caused the December 9, 2005 motor vehicle
accident' ‘was required to provide Plaintiff, Zachary Zafder, with his identifying
information. Defendant Acuity further indicates that because the New Berlin .Police

Department did not investigate the December 9,.2005 motor vehicle accident as “hit-
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“and-run” accident, tﬁat Wis. Stat. §346.67(1) was not violated. This determination by
the New Berlir.r Police Department is completely irrelevant for the purposes of
determihing-whether or not a “»hit-’and-run" accident occurred for the purp;)ses of
determining if uninsured motorist covérage exists.

Arguably, from 4 criminal prosecution standpoint, the conduct of this unidentified
motorist .Was not as egregious. as an unidentified motorist who causes an accideht aﬁd
mhpletely. Aisregafds the well—beiné of tﬁe injured party, but a thorough reading of Wis.
Stat. §346.67(1) required that the unidentified motorist in this case stay at the- accident
scene until he pr('wided his -idehtjfying infpr_mation to Plaintiff, Zachary Zarder. The

- - statute does not set forth ah exce__ption allowiﬁg an unidentified motorist to leave the
" seene of am accident just because be thought The injurad pary was “OR Wheim T fHcrFs

was injured.

If the unidentified motorist would have provided identification, Plaintiffs would

have been able to seek recovery against the identiﬁed driver, rather than be denied UM
coverage by Defendant Acuity. |
CONCLUSION

Wiscohsin law .mandat'es »that UM coverége be provided to Plaintiffs in this éas_e
for recovery of the damages -th'ey sustained as a result of the December 9, 2005
automobile/bicycle accident. Furthérmoré, UM coverage for this “hit-and-run” accid.ent
is consistent with the majority of jurisdictions that have had to determine the specific
issue of what constitutes a “run” in a “hit-and-run” accident when the unidentified

motorist stops before leaving the scene of the accident. Therefore, Plaintiffs request the
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Court to deny Defendant Acuity's motion to seek a declaratory judgment denying

Plaintiffs coverage and order that UM coverage is available to Plaintiffs in this case.

‘Dated this_12™"_day of February, 2008.

By

12

-'___,By Robert Menard e
.400.East Wisconsin.Avenue, Suite 500
—Milwatkee; Wisconsin -53202 - -~ - - — -

WAGNER LAW FIRM, S.C.

T

Lugg/ﬂ/l. WAGNER'
Attermey for Plaintiffs
393 Red Cedar Street, Suite 1

- Menonionie, Wisconsin 54751

(715) 235-6400
Wisconsin State Bar No: 1056153

DERZON & MENARD, S.C.

(414) 276-2100
Wisconsin State Bar No. 1012866
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STATE OF WISCONSIN
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WAUKESHA COUNTY

JAMES ZARDER, GLORIA ZARDER, -

-and ZACHARY ZARDER, by Robert

C. Menard, Guardlan ad Litem,
Plalntlffs,

-VS

~ ACUITY, A Mutual Insurance Company,
and HUMANA INSURANCE COMPANY,

Défehda'nts.

TABLE OF NON-WISCONSIN
AUTHORITIES

Caée No. 07-CV-1146

CASE CODE: 30101

1. §9.10 - 9.11, “The requnrement of

an unascertainable driver or owner”,

Unlhsured and Underinsured Motorist Coverage, 3d Edition, Allen 1. Widiss and Jeffrey

E. Thomas (2005), pg. 690-704.

2.

Commerce lnsurance Company v. Mendonca 57 Mass.App.Ct. 522, 784

N.E.2d 43 (Mass. App. Ct. 2003).

Dated this IQT

By

_day of February, 2008.

WAGNER LAW FIRM, S.C.

Y/
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LUKE M. vl/;gNéR

omey fopPlaintiffs
393 Red Cedar Street, Suite 1
Menomonie, Wisconsin 54751

(715) 235-6400

\Wisconsin State Bar No. 1056153
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’ ‘§ 910 - UNINSURED AND UNDERINSURED MOTORIST INSURANCE

a modification in the coverage provisiens, claimants will -be forced to deter-
mine—jurisdiction by jurisdiction and circumstance by circumstance—the
enforceability of both (a) the coverage terms and (b) the interpretations of the
coverage terms adopted by insurers. At best this is a wasteful process; at worst,
it might be viewed as an unconscionable approach by the insurance industry
to the public’s clearly manifested interest in providing indemnification for
innocent victims. Reform of this aspect of the coverage terms is long overdue:
The failure of the insurance industry to adjust this aspect of the coverage-is
as unfortunate as the delay which preceded the modification of the Other
Insurance provisions.!

The insurance industry generally prefers to avond the judicial invalidation and
the legislative prescription of coverage terms. Continued obstinacy in regard
to the “physical contaet” provision already has and almost certainly will contmue
to elicit such determination by courts and legislatures.

A general reconsideration of the appropriateness of the physical contact
Tequirement is clearly warranted. This is not to suggest that the proverbial “flood
gates” to claims should be opened. So long as the coverage is keyed to-the: fault
of an unknown motorist, there certainly needs to be some means for i
that insurance companies are provided adequate evidence to support the alleged

~ negligence of the unidentified-driver. The coverage terms should provide that
a claimant bears the initial burden of proof, and the insurance company should
be assured the right to introduce evidence to refute the claim and to raise fraud
or collusion as a defense to any claim. :

§ 9.10 The requirement of an unascertainable driver or owner o

- A second requirement for the hit-and-run coverage is that the identity of
the operator or owner of such a highway vehicle is not ascertainable.! If the,
identity of a motorist can be ascertained, compensation for damages caused
by the negligence of an identified driver will come either from -the driver's
hablhty insurance, or, if the identified driver turns out to be uninsured, as a

“regular” uninsured motorist claim. This requirement has produiced several

distinct types of coverage questions.2

18ee Ch. 13.

1 See 1SO forms, available from Le:usNens
at www.lexis.com/research.

2 {llinois. Muller v. Firemen’s Fund Ins. Co.,
224 1. Dee. 770, 682 N.E.2d 331, 336 (IIL
App. Gt. 1997) (An insured who lost conscious-
ness during a multi-car accident and was un-
able to identify the vehicle or vehicles which
struck her was entitled to recover uninsured
motorist insurance benefits under an insurance
policy that defined an uninsured motor vehicle

as a “hit and run vehicle” whose operator or

owner cannot be identified.) (“Here, Muller
was allegedly rendered unconscious and Wwas,
therefore, unable to specify which of the many
vehicles involved in the accident had hit her.
While it is true that the plaintiff in Walsh was’
able to identify the make of the vehicle that
hit her, we find this to be a distinction without
a difference. We see no reason why an Ius. Co:
would accept this fleeting jdentificationds’
sufficient to allow coverage for a ‘hit-and-aid”
driver and would reject an insured’s smtemmt'
that she was hit by another car but was.1
deréd unconscious and incapable of me‘lﬁng' F
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“Hrr-AND Run” AcCENTS - § 9.10.

Unidentified Motorists Who Stopped at the Accident Scene
One group of cases has involved situations in which the “unknown” driver.
stopped after the collision, but could not be located later either because the.
claimant had failed to secure sufficient information from the other -motorjst
or because the information provided by the other motorist turned out to be
filse.. Insurance companies have sometimes argued -that in instances in-which

restrict the coVerage to situations- when _the-qlﬂmowh motarist flees the 's_cep_q'.

of the accident without stopping to give any opportunity for identification; In.
most of the cases in which an issue has been raised as to whether the claimait
could or should have ascertained the identity of a -hit-and-pun motorist; the

Cr. . . . For the reasons stated above, we
believe that the stipulations of the paities
together with the terms of Muller’s policy with
Firemen’s establish that Muller was involved
In an-sccident with a *hit and run vehicle whose
Operator.or owner cannot be identified,” thus
bringing her claim within the uninsured motor-
Ist coverage afforded under her policy.).

New Jersey. Cf Kenny v, N.J. Mfss. Ins,
<0 328 N.J. Super. 403, 746 A-2d 57 (App.
Div. 2000) (An insured's failure to comply with
3. requirément—in the applicable insurance
policy—to promply. notify the police of an
octirrence involving a hit-and-ran driver did
Dot ipso facto disqualify the insured from
Tecovering uninsured motorist insurance bene-
fits, and the pertinent questions -were._ (a)
whether the attempt to identify. the driver was
Teasonable, (b) whether efforts to do so would
Daye been futile, and (c) whether the failure
to: promptly Hle a police report was exeusable
uider the circumstances.), e
“Oklabioma, Brown v. United Servs. Auto,

691°

* courts have concluded  that the insured’s failure did not preclude Tecovery.?
(20T have .
any details of the vehicle or vehicles that struck.

Ass'n, 684.F.2d 1195, 1199 (Okla, 1084), “The
injured victim of a hit-and-run accident should
not be required to chase a fleeting hit-and-run
driver. The statutes clearly place the burden
of identification on the hit-and-fun driver.”
Nothing in our statutes Places any duty of
Investigation on the innocerit victim” .. ¢ N
3 Colorado: Cf White v. Farmers Ins. Richs
946 P.2d 598 (Colo, . App. 1997) (Unfisured
motorist insurance benefits-are available when
an insured is prevented from oblniiz_ix_:g infor-
mation conceming the identity of ag allegedly
uninsured driver following.an accident.) (There
Was a material issue of fact—as to whether the
other driver involved In an accident surrepti-
tiously made off with a slip of paper on which
the inisured had noted.inf; rmation conceming
the other driver’s identity and address, thereby
Ppreventing the insured from identifying the
alleged tortfeasor—that precloded summary
Judgment in a suit to collect uninsured motorist.
insnrance benefits,). N
Florxida, See McKay v. Highlands. Ins’ Co;;

5oy
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287 So. 2d 393, 395 (Fla. Dist. Ct. App. 1973).
The claimant (an experienced insurance ad-
juster) was involved in an automobile collision.
Following the accident, in the course of dis-
cussing the accident with the other parties
sovolved, the claimant failed to obtain the
license number of the other. vehicle—a
tmck—or the name of its driver. The truck
driver apparently agreed to meet at the claim-
ant’s office to exchange information, but never
4rrivesl. The appellate court affirmed thé denial

&f coverage on the ground that the claimant

failed to satisfy “the 24 hour notice require-
ment to the police or appropriate govemment
authority.” However, the court also observed:
that “In addition, we noted from the record
that defendant [claimant] had the opportunity
to obtain the necessary information at the
scens of the accident with regards to the name
of the truck driver and the registration number
f his truck, but failed to do so.”

Georgia. Norman v. Daniels, 142 Ga. App. -
- 456, 236 S.E.2d 171, 124 (1877). The court -

‘decided that the insured could proceed to

T

* assert a claim under the uninsured motorist

coverage where the alleged tortfeasor had
disclosed a name and address which apparently
Was$ not accurate. They.reésoned that where a
diligent search fails to locate the tortfeasor, he
is in fact an unlmown motorist.

* See also Brown v. Doe; 125 Ga. App. 22, 186
S.E.2d 293 (1971). Theé claimant collided with
4 truck that someone moved from a driveway
jnto the street, where it was parked unlighted
in a traffic lane. The appellate court concluded
that the trial court should not have granted a
summary judgment because there was “a genu-
ine issue of fact as to whether an unkaown
person moved, and, if so, how . . " 186 S.E2d
294. - .

Cf.-McCoy v. S. Bell Tel. & Tel. Co,, 172

Ga. App. 26, 322 SE.2d 76, 7778 (1984). The
trial court should not have granted a smimary
jadgment in favor of State Farm Insurance Co.
in regard to the applicability of uninsured
mqtorist insurance coverage. The appellate
court held that the trial court erred “by con-
cluding that no genuine issues of material fact
existed .concerning the identity of the owner
of. the subject. motor vehicle” on the Jbasis of
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(Text continued on page 695)

testimony by the claimant and his wife “that
a white pick-up truck with colored stripes on
its side and the words ‘Southem Bell Tele-
phone’ and the Southern Bell symbol on-its
door struck a car directly behind appellant {the
claimant], which in turn struck appellant’s

vehicle.” The court noted that “Southern Bell .

consistently never admitted it owned the sub-
ject trmck.” .

Cf. Wentworth v. Fireman's Fund Am. Jos.
Cos., 147 Ga. App. 854,-250 S.E:2d 543, 546
(1978). Theé court quoted an 1880 judicial
comment that “to constitute due diligence does
not require unusual efforts or expenditures, but
only such constancy in the pursuit of the
undertaking as is usual with those in like
enterprises.” In this case, the identity of the
negligent tortfeasor was known, but his where-
abouts becare unknown sometime after the
accident. ' .

Ilinois. Cf. Covntry Mut. Ins. Co. v. Kuz
ickas, 2 Hl. App. 3d 313, 276 N.E.2d 357
(a97). . . C

Louisiana. Powell v. Hendon, 308 So. §51
{La. Ct. App. 1975). The court concluded thiit
even though the operator of a truck stopped,
gave a name to both the claimant and a polics
officer (who also noted the vehicle’s inspection
number and cited the driver for operating the
truck without a license), the claimants thexeaf:
ter had done everything possible to locate the

driver who apparently had provided a fictitions”

namé. The court decided that “a preponder-
ance of evidence” indicated that the jdent!
of neither the operator nor the owner coul
be aseertained. .

Maryland. Jones v. Unsatisfied C_laim.—-l? :

Judgment Fund BA,, 261 Md. 62,273 A244153
(1971). In Jones, the claim was allowed. The
driver stopped immediately to rendex assiy
tance and took the claimant to the,bospital
before disappearing without identifying him-
self. e
Cf. Rosenberg v. Manager of Unsatisfied

Claim & ]\idgment Fund Bd, 271.A;,2<1'_692 )
(Md. 1970); Grady v. Umaﬁsﬁed-@laﬁm‘jﬁ' .

Judgment Fund Bd., 259 Md. 501,. 270,
482 (1970); Hickman v. Unsatisfied Claip
Judgment Fund Bd., 255 Md. 267 2% -Add
496 (1969). These. cases, which-denied secaft?

1o




ely, are distinguishable becayse the actions
were against the Maryland Unsatisfied Clajr,
and Judgment Fund, The statute governing
such chi Tequires that™ “;]} reasonable ef.
forts” be made to ascertain the identity of an

un!mo“]n driver; and the courts concluded that'

while such astatuts should be construed Lber.
ally in order to give effect to s beneficial

. PrIpose, at the same time it is esseatia] inthe

court’s viey to protect the fund from frand gr

abuse. ‘Thus, ‘one could 1ot equate “no” effort

with “al] reasonable” efforts,

. Massachusetts, Commerce Tns, Co. v.
Mendonca, 784 N.E.2d 43 (Mass. App. ct.
2003) (Insurer brought 4 declaratory action
‘agiinst insured, who sought UM benefits under

'a:ﬁ:dimi'x Provision ‘extended to instances in
which the tortfeasor does not immediately flee
e scene, hut nevertheless leaves the ‘scene

Without being identified, The- court noted that
i§ interpretation js Appropriate because an

injured Person under these circumstances isin

., S48 position as oné who knew of an injury
il_'i’gﬁﬁdia'tély after an accident in which the

g;tg&asor fled the scene without being identi-

" Missop. Cf Basore, Allstate Ins. Co, 374
S.W.2d 625 (Mo, Ct. App. 1963),

New Jersey. See Scheckel v, State Farm

Mut. puto, s, Co., 316 N.J. Super. 326, 790
A._2d 396, 400 (App. Div. 1998) (An insured
beey ists claim that he acted Teasonably in not
Obtaining. the identity of & driver and in filing
e police Teport was relevant to the claim
JoF- whinsyreq Motorist insirance benefits.)

70 the Judge erred i Tejecting as irrelevant

“HIT-AND RUN” Acemsnzs - o soa0

- reasonable should ordinarily be leftto the fact

finder to resolve; espepi: where such efforts
Inight prove futile, 249 N.J.Super. at 131, ns,’
592 A2d 247). :

238A.-2d718(1,awDiv.1958. .

* Tinsman v, Parsekian, 65 NJ. Super. 217,

167 A.2d 407 {App. Div. 1961), - >
New York, Darby v. Motoy Vehicle Acci-

Sez Selimo v. Hartshom, 59 N.J. Super. 148,
)

dent hﬁemniﬁmgioh Corp., 52 Mise, 34 1045,
27T N.Y.8.24 302,-304 (1967), afd, 30 AD.2d
936, 298 N.Y.5.24 988 (To6g), A ine-year.old .
Doy was struck by 5 driver who stopped and
then diove the gpy and his miother to +the
hospltal. He also’ sjippliea the ﬁ:qﬂ:ex_- with
Information about hys identity that subse-
Quently proved to be false, In. discussing this

. £ase in an opinjon which allows the reéayeyy

from MVAIC, the court viade the foﬂou{ing
points: - L
’ 'fWhiI_einthestatute... . and in the
insuring agreement of a Standard New
. York Automobile Accident Idemnificy- °
ton Endorsement the term, ‘hit and rup’
Is used, I feel it is 5 misnomer. At least,
_the word ‘run’ is a misnomer b«{&ils'é'no_
unning of any kid s contemplated cither *
by statute or by the ehﬂbmemept_ Both
Tequire as a prerequisite to Liability: (1)
that there be physical contact of the auto-
mobile involved either with the injured
person or with anothey automobile and (2)
that the identity of the driver or the owner
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license and have insisted that a policéman be

. present either at the scene of the accident, at

.her home or at the hospital, but I do not feel
that this injured boy should be held responsible
for the failures of his mother. 1 feel very
strongly that one of the purposes of the Acci-

_dent Indemnification Laws to.protect persons
in.the infant-plaintiff's situation. .. . . 1 find

. after trial that: the sitnation herein involves a
.‘hit and xup’ occurrence and that the actual
_identity of the driver or owner of the automo-
bile:is lacking and I further find that timely

.pioticd of the accident was given o the proper

. authorities, allwithin the terms and conditions
of the Standard New York Automobile Acci-

" dent ‘Indemnification: Endorsement.” s .
~ Motor ‘Vehicle Accident Indemmificatio
“ Gorp: v ‘Gisini, 53 Misc. 2d:1064, 280

\N¥.8.2'808 {1965), affd, 28 A.D.2d:626,.982
NJ¥.8.2d-717-¢1967). The comtconciuaed that
.“thie clatmant:-was not reasonably required to
anticipdte that she was-being:deliberately vic-

*timized” by the truck drivér, who- gave false
‘nforiation. Thé court stated that'the claimant
“peed not have required the operator to display

* his-license ‘or examine-his licextse plates, and,
therefore;: since the owner’s identity could-not
beobtained, the truck driver was a hit-and-run
shotorist within the meaning of the policy.

Shaw v. Motor Vebitle Accident Indeninifi-
“catidn Corp.,. 94 Misc. 2d 466, 199 NY.5.2d

689 {1960). The plaintiff had been given the
fo¥mér addiess of the tortfeaspr and was unable
to” deteimine 2 current address. The court
stated that the plaintiff was’ réquired t offer

-proof that the identity-of the. motor-yehicle and .

of the operitor dnd.owner. thigrof ¢ould not
be-ascextainied, but then concluded that the
" plainfilf hid made a'reasonable effort to iden-
"tify th offending motorist,
- e also, McKay v. Motor 'Vehicle Accident
Jndemnification Corp.,,56 Misc. 2d 777, 290
NY.S.Z&Z;M (193_8); _Bi@menséhneider v. Mo-
_tor Vehicle Accidént Indemnification Corp., 20
N.Y.21 547, 232 N.E:2d 630, 285 N.Y.5.2d 593
1967, (Casanova v. Motor Vehicle Kccident
Indemnification Corp., 36 Misc. 2d 489, 232
NYS2A TI3.0982). 70 v v
But ¢f: Urkowitz v. Motor Vehicle Accident

(Text continued on page 695)

Indemnification Corp., 21 Misc. 2d 586, 194
N.Y.5.2d 241 (1959). A hearsay statement that
a vehicle was stolen and operated without the
owner’s consent was insufficient to warrant
finding that the automobile had been stolen.

But of.-Cudahy v. Motor Vehicle Accident
Indemnification Corp., 36 A.D.2d T17, 319
N.Y.S:2d 560 (1971). The couxt concluded that
in the absence of establishing that the owner
and opérator were unknown (or that the vehicle
was operated without consent), the claimant
was not entitled to sue MVAIC directly.

Ohio. Cf. Gitizens Ins. Co. of N.J. v. Burkes,
56 Ohio App. 24 88, 10 Ohio Op. 3d 119, 381.
N.E.24 963 (1978). .

Oregon. See Tuilay v. Farmers Ios. Exch, .
959 Or. 612, 488 P.2d 406 (1971). The Oregon
Supreme Court upheld the trial court’s deter-
mination that the claimant could recover when
he did not Jnow and had no means of learning
the identity of a hit-and-run driver that alleg-
edly struck another vehicle, which rear-ended
the claimant’s vebicle.

Pennsylvania. See Hartford Ins. Co. v.
Blackburn, 702 F. Supp. 1199, 1201 (E.D. Pa.
1989) (When an accident occurred in Pennsyl-

. vaniia, the insured was a resident of Pennsylva-

nia, and the insirer did business in Pennsylva-
pia, Pennsylvania law governed the resolution
of the insurer’s action for a declaratory judg-
ment that the insured had not been involved
in an accident with an uninsured motorist)
(“Under the insurance; policy issued by Hart-
ford, Blackbum qualifies as a covered person
struck by a hit and run vehicle whose owner
or operator cannot be identified.” The other
driver "almost instantaneously drove away-and .
left no information’ that would enable’ Black-
bun to locate her or to ascertain whether she .
had motor vehicle insurance. 1 therefore: find*
that Blackburn was involved in an accident wi
an uninsured motorist.”). -
Binczewski v. Centennial Ins. Co., 51142d
845, 847 (Pa. Super. Ct. 1986). The driver of
the other vehicle stopped to inquire whetber
the claimant was hurt. However, the driver left
before the arrival of a police officer and—'nl_)
exchange of insurance information or namés
occurred. The Supérior Court affirmed the
Jower court conclusion “that nothing in-¢he
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“a&orhey would have us Incorporate the crimi- X .
- 695 ,

‘ _ipsurance policy imposes a duty 1'1pon.'. . .[an

insured] to actively question the driver of the
vehicle which struck her ‘when the driver
almost Instantaneously drove away and left no

“information,” » )
South Carolina. Hart v, Doe, 261 5.C. 118,

198 S.E.2d 526, 528-529 (1973). The court
concluded that a claimant was negligent when

.she was “in ful} possession of her mental facul-

ties” and “she made no effort to ascertain ‘the

identity of the [driver who Stoppéd and re-

mained at the scene until after the ambulance

departed for the hospital with the claimant]
- ..orto ask any of her family or acquaint-
. ances upon the scene to ascertain any informa-

Hon about him or the vehicle be was driving
The ‘court observed: that “her only excuse . . .

15 that she was in pain” but that the record
_sliowed “that her pain did not interfere with
‘her being in possession of her faculties suff.

<iently to give directions about everything else
which she thought needed to be done,”

- Texas. See Doyle v. United Servs, Auto,
Ass'n, 482 SW.ad 849 (Tex. 1979).

. Virginia, Mangus v. Doe, 203 Va. 518, 125
S.E.2d 166, 168 (1962). At the time of -the

-accident, the insured, who was suffering from

“Tequirement of the “exercise [of] due care or
-diligencq to ascertain the identity of an up.

Jmown motorist causing him bodily injury” and,

Hiexefore, in this situation “there was no neces.
sity for him te obtain the name and addyess
of the Operator, whom he did not kaow, or the
Acense. number., . .,

*> 4 Minnesota, cf Soeung v. Am, Family Ins,

Croup, 1959 Ming, App. LEXIS 464 (affirming

“the Distyjct Court decision “that the uninsured
“Inotorist provision of their policy did not apply
“decause the car that hit them dig not qualify

' 2 hit-and-run vehicle.”) (“The Soeungs’

classified as 5 'hit-apd—nm’ driver for"unin-

sured motorist covey £e purposes. Bit- thie
policy at issue in this &ivil eause of action places

‘a contractual duty on the insured to imakéa

reasotiable attempt to find ouf such inforina-
tion. Appellants had an hour in which to réa-

not have anm;'ered other questions if dsked.”).

" Lhotka v, 1L, Farmers Ins. €, 579 N.w.ad

772, 773 (Minn. Ct. App. 1998) (Syllabus by

the Court: A driver who strikes a pedestrian

parent injuries.”) ("'I‘-he_unidenti‘ﬁed driver
stopped after striking Lhotka, got ont of her
vehicle, and questioned Lhotka about her con-
dition. Lhotka told the driver-that her elbow
and head hurt, ‘but I think I'm okay.” The
driver made no attempt to leave unii] after
Lhotka assured her shie was okay. Thiere is no
evidence that anyone attempted 1o detain the
driver when she did L
Washington. ¢f _State Fany Mut. Auto.
Ins. Co. v. Seaman, 980 P.2d 288 (Wash, Ct.
App. 1999) (underinsured motorist insyrance)
An unknown driver—yiho promptly exited his
vehicle after colliding with an ihsured driver,

“undertook an Investigation, and was assureq by

the insured driver that 15 injury or damage had
occurred—was not a “hit-and-run® dijyey -
der the criminal hit-and-fup statuté or under
the definition of an “underinsured motor vehi-
cle” in the insured driver's automobije, ifisug-
ance policy and, therefore, the insired difver
was not entitled to undexjrisured nibtoi;'is};'ih-
surance benefits;), SRR, WA

~
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-

Several New York courts were among the first tribunals to consider whether
a claim is permitted when the unknown motorist stopped at the scene of the
accident, but either (1) no one ascertained the individual’s identity or (2) the

‘information about the person was not sufficient to thereafter allow the

individual to be contacted. For example, one court allowed recovery under the
“hit-and-run” coverage where the tortfeasor not only stopped, but went with
the claimant to describe the incident to a policeman, and finally accompanied
the claimant to_the hospital, before disappearing without leaving his narme.5

Similar views have been-applied by courts in other states. An excellent
illustration of this is an Mlinois decision ruling the “hit-and-run” coverage
applied in a-case where the claimant did not get out of her automobile after
an accident to attempt to deterinine the identity of the other driver {who had
stopped) because his -exratic apd provocative behavior made her fear for her
safety.® In a somewhat broader decision, the Virginia Supreme Court concluded
that due diligence in ascertaining the identity of the other motorist is not a
requirement of the Virginia statute which only decrees that the offending driver
must be “unknown.”” The court reasoned that to impose a standard of. due
diligence with respect to ascertaining the identity of the operator or owner of
the tortfeasor’s vehicle would be to read into the statute something that the
legislature may not have mtended Speaking to the question of possible fraud,
the court ebserved:®

We recognize: that th!s mterpretahon could open the door to the filing -
of fraudulent claimis, but persons who have valid causes of action should - %
not be denied the right to recover because of the possibility of the- -
presentation of fraudulent claims by others. If fraudulent actions do arise - -
they may be ferreted out in the same manner in which courts and juries
handle such situations in other cases.

~ The import of these and other decisions is summarized by the comments -
in'two separate New York opinions in a case in which the claimant (a passenger)
did not realize at the time of the accident that she had sustained any physical
injuries. The drivers, having concluded that there was no damage to either of
the vehicles, did not exchange identification. ‘The trial court ruled:®  ° - |

Although the offending vehicle in the ordinary sense of the expression™”
cannot be said to be a “hit-and-run” automobile, it was a vehicle whosa

7. Virginia. Mangus v. Doe; 203 Va. 518 125'
S.E:2d 166 (1962). Wt

8 Virginia. Mangus v. Doe, 203 Va. 518, 520;
125 S.E.2d 166 (1962).

9 New York. Riemenschneider v. MotdrVe-

5 New York. Casanoga v. Motor Vehicle Ac-
cident Indemmﬁmhon Corp., 36 Misc. 2d 489,
232 N.Y.S.2d 713 (1962).

McKay v. Motor Vehicle Accident Indemni-

Bcation Corp., 56 Misc. 2d 777, 290 N.Y.5.2d
234°(1968).

8 Hlinois. Walsh v. State Farm Mut. Auto.
Ins. Co., 91 Il App. 2d 156, 234 N.E.2d 394
(1968).

hicle Accident Indemnification Corp., 47 Mide,»
2d 549, 262 N.Y.S.2d 950, 952 (1965), affds
26 A.D.2d 309, 274 N.Y.5.2d 71 (1966); 20:
N.Y.2d 547, 285NY82d593 232NE2d63#

(1967). Tyt du
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owner or operator cannot be identified.” [Thhe operator of the other
vehicle . . _ remained at the scene of the occurrence, apparently ready
to respond to any questions, . . Whether because of ignorance or
negligence, the petitioner did not bestir himself, in an attempt to secure

_the other vehicle cannot be ascertained.
When this decision was appealed, the court added:10-
Whatever the connotations of preci}.)itate flight because of guilt and

fear the term “hit-and-run” may bear in colloguial usage, they have
notably been permitted no expression in the insurance policy definition
or in’cognate MVAIC legislation . . . . The cause of the inability [to
identify] may most frequently be reprehensible flight, but that is not
made ‘a-sine qua non. To make it one would in our opinion constrict
- gratuitously the remedial purpose underlying the MVAIC endorsement.

Um‘_denﬁﬁed Driver of a Vehicle in 4 Single Car Accident in Which the
Claimant Was g4 Passénger1 ’

“Hrr-ANDp Run” Accments § 9.10

10 New York. Riemenschneider v. Motor Ve- the enjoyment of the homecoming to have

hicle Accident Indemnification Corp., 20  made an ill-advised choice of a designated
'N.Y.2d 547, 552, 285 N.Y.5.2d 593 (1967)  driver. Al that is known for certain thereafter

(Scﬂepp,', Van Voorhis, and Burke, JJ., dissent-  is that she was jnvolved in a serious one-car
ing). The majority opinion in the Court of automobile accident. When police arrived at
Appeals decision noted: “The requirement of ~ the scene of the accident, they found that her
‘aw that all eperators report accidents resulting ¢ ¢

1 injury minimizes the possibility of abuse of 10 one in the driver’s seat. $amuel was in the
the facility by falsely stating identity js un- -back seat with her seathelt fastened. She was-

car had nin into a telephone pole. There was

bleeding and appeared dazed. Her injuries

were serious and disabling. Because of her

hg: ;f:ﬁo;‘:?::v;’; MS%OLZZM‘;I; z)c;u?‘;x; condition, Samuel could not later recall the

name of her companion who was driving the

NYs.28 117, 120-121 (1969). car, even after hypnosis.”) (The inability of 3 -

1 ! New Jersey. See Samuel v. Doe, 158 N J. passenger t6 identify an alleged driver did not
34,797 A 24 1016, 1017 (1999) -. . twenty- preclude an action to recover under an automo-

One-year.old plaintiff Margaret Samuel was bile lability insurance for injuries from a sin-
ing to the home of her aunt and uncle gle-vehicle accident; rather, the passenger was

‘“'—_‘mg Beach Island from her college in West required to engage in a two-phase proceeding,

Vi’gmia, she stopped at the Ketch, a tavemn on initially establishing the existence of Permissive
H’F_SOUUI end of Long Beach Island, She there  user and then negotiating with or directly suing

et old friends and made new acquaintances.  the insurer if she could establish the existence +*

Saxm!e] appears to have overindulged and in  of the driver.),
' | 697
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of grounds to justify a claimant’s failure to exchange identification. In addition,
* these cases also represent an important extension of coverage to a group of
. accident claims that in some sense do not conform exactly to the coverage
_ definitions of either an uninsured motorist or “hit-and-run” motorist. When a

driver stops to converse or render assistance, it is not the type of collision that
is normally viewed as a “hit-and-run” accident. However, the inability to locate
the driver following the accident not only means that it is impossible to know
whether the driver was uninsured, but also ‘that there is no possibility of

- indemnification from kiability insurance. This sitnation involves a hybrid claim
" in which the critical factor is that the other motorist’s identity is unknown, and
since it is impossible to ascertain whether the tortfeasor was insured or

uninsured, the courts approve claims for indemnification under the uninsyred
motorist coverage. Although courts often permit 2 uninsured motorist cliim
when the identity of the driver is not ascertainable, some courts are starting
to develop rules that are intended to reduce the probability of fraud. For

" example, although New York recognizes uninsured motorist claims for unidenti-
. fied drivers, a claimant has the obligation of at least identifying the vehicles

involved in the accident before he or she can recover uninsured moterist

.. benefits.12 o

§. 911 The unascertainable identity requirement and the
ascertained operator or owner: Is there coverage?

Uninsured motorist insurance usually provides coverage for “bit-and-1in”
accidents only when neither the operator nor the owner can be identified.*

12New York. See, e.g., ]enldn§ v. Empire/ 1 Georgia. Wentworth v. Fireman’s Fund
Allcity. Ins. Co., 289 AD.2d 331 (2001) (Peti- Am. Ins. Cos., 147 Ga. App. 854, 250 SEXM

tioner was involved in an 18-car-accident, and
held UM coverage with the appellant. The
policy provided for UM coverage where nei-
ther the owner nor the driver could be identi-
fied, therefore the petitioner was required to
show that- the vehicles that struck her was
either uninsured.or could not be identified.
The police report of the accident identified all
vehicles that were involved. The claim went to
arbitration and the arbitrator denied it because
the petitioner did not identify the vehicles that
struck her. The trial vourt vacated the arbitra-
tor’s decision.)-(The appellate court reversed
on the basis that the petitioner was required
to identify the vehicles that had struck her.
Under the circumstances, all vehicles involved
in the accident had been fully recorded, and
the petitioner had already brought suit against

- atJeast two of the vehiiclés, showirig that identi-

"Heation was possible.).

698 ]

543, 544-546 (1978); Nomian v. Diels, 142
Ga.App. 456, 236 S.E.2d 121 (1677). Ifarclaim
is pending against a motorist who- cannot be
located, the tortfeasor is treated s an unin-
sured motorist since * ‘whereabouts unknolwn’
is now equal to ‘identity uoknown’ and ‘identity
unknewn’ is equal to ‘uninsured motofist’
. . " In Wentworth, the court held that"“BPue
diligence ‘is a question of fact which addresses
itself in the first instance to the discretion of
the trial court’,” but that the trial court bad
abused its discretion because the evidencé-in
the record made a “compelling showing that
the applicant had used due diligence. - £
New Jersey. N.J. Stat. Ann. § 17:28.1.
Coverage applies when the iclcalltit)"-ﬂf"ﬁ‘e
operator and the owner cannot be asceﬂaﬂfed
or “it is established that the motor veliicle Was
at the time said accident occuirred in SHE'POS
session of some person other than the oWher

P-Ap. 205
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A. The Ascertained Owner and the

" In several cases, insarance companies have denj
of a “hit-and-run

" vehicle was dete_rmined——through the vehiéle’s'liteii"se

- number, characteristic features, or markings—even though the owner proved

t coverage was

r was identified. 4 OBviously, this type of situation

without the owney’s consent and that the iden.-
ity of such person cannot be ascertained.”
. Seealso Liberty Mut. Ins, Co; v. Massey, 188
NJ. Super. 631, 458 A.2d 159 (1983).

New York. Bellayia v. Motor Vehicle Acci-
dent Indemnification Corp., 28 Misc. 2d 420,
211 N.Y.s.od 355 (1961). 'The court held that

the “unascéstainable” réquirement only applies

to’the driver of the ve[n'dg:. Therefore, if this

Precedent is followed, even if the owner is
S“bs't}quently determined, the accident will stil}

ified as a hit-and-run for purposes of
the uninsureq motorist coverage,

But of Travelers Indem. Co. v. Velez, 124
Misc. 24 996, 476 N.Y.5.2d 48, 49 (1984). The
Claimant alleged that he “was pulled from his
Parked car by own ruffians” and the

3sailants drove the car away with the claimant

BINg on to it . . . and when he could no
'Onger hold on, the car went over his left foot

. 3nd anle ~ The court concluded that the

owner is ascertainabje because the owner is the
claimant, and that “it is jrrelevant that the
identity of the operator of Mr. Vel?z’s vehicle
is not known” 5o that “his only recourse is to
sue the Motor Vehicle Accident Indemnifipa-
tion Corporation (MVAIC) for benefits.”

See also N.Y. Yos. Ly § 617. _

Texas, Cf. Doyle v. United éervs. Auto.
Ass'n; 482 S.W.2d 849 (Tex. 1972).

See g_enerally'ISO fqrms, available from
LexisNexis at wwwlexis.com/research, -

2 Louisiana. Frazier v, Jackson, 231 5o, 24
629 (La. Ct. App. 1970).

> Louisiana. Frazier v. Jackson, 231 $¢, o
629, 632 (La. Ct. App. 1970). . R

4 Colorado. See Claire v, State.Fafnll,MuL'
Auto. Ins. Co, 973 P.2d 6gg, 688-689. (Gdlo.

699 ~
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Ct. App. 1998) (*. . . it is undisputed that
Mahna’s identity, physical description, secial
security number, driver’s license number, and
past addresses are known. Addlhonally, the
names, addresses, and telephone numbers of
several of Mahna's relatives are known. USAA
has not denied liability coverage. -Plaintiff’s
difficulty in effecting service of process on
Mahna is no equivalent to not knowing his
identity. Therefore, Mahna is not uninsured.”).

Georgia. Fid. & Cas. Co. of N.Y. v. Wilson,
124 Ga. App. 444, 184 S.E.2d 21 (1971). Cover-

age was denied although-the claimant had sued '

the alleged tortfeasor, but had not beenable
to locate or serve the defendant. The claimant’s
attomey stated that hé had been unable to
trace the defendant through either the driver's
license.or vehicle license numbers that were
recorded at the time of the accident. In this
situation, it would seem that the court might
have found that the motorist was not. 1denuﬁed
of Jnown from such information.

‘See also Quattlebaum v. Allstate Ins. Co.,
119 Ga. App. 791, 168 S.E.2d 596, 597 (1969).
The court stated that “a motorist whose identity
is known does.not income an “unknown’ motor-
ist . . . merely because his whereabouts is
unknown.

Cf. Brown v. Doe, 125 Ga. App. 99, 186

S.E.2d 293 (1971). This case involved an acci- -

dent with a-truck that had been left by an
unknown person in a traffic Jane in an un-
lighted portion of a-street. The court concluded
that there was a genuine issue of fact as to

. whether an unknown person had moved-the

vehicle. The court observed that although there
was a time lapse between the negligent opera-
tion and the oollmon, recovery should net be
precluded since if the unknown person had
beén sitting in the truck at the time of the
accident there would be little question that the
person operated it in a negligent manner. The
court then reasoned that-the abandonment
aggravated—rather than mitigated—the negli-
gence. It should be noted, however, that while
the case inivolved the negligerice of an unknown
driver, thereby creating the possibility of a
claim nnder the uninsured motoris} coverage,
the suit was brought as a condition precedent

’ § 9.11 UNINSURED AND UNDER]NSURED MortorisT INSURANCE

" (Text continued on page 701)

to the uninsured claim as required by Ceorgxa
law; and, therefore, the court did not consider

.whether the fact that the owner of the truck

was known would preclude coverage under the
endorsement terms. )
Hlinois. Cf. Bankers Multiple Line Ins. v..

. McGuire, 593 N.E.2d 617 (Ill. App. Ct. 1892)."

{underinsured motorist insurance) (A vehicle
which struck the insured’s vehicle and contin-
ued without stopping did not fall within the
definition of a *hit and run vehicle” in the
insured’s underinsured motorist coverage. pro-
visions of the policy.}(“Bracey’s car clearly does .
not fall under this definition since it was ascer-
tained that Bracey was the owner of the vehi-
cle. In light of the policy’s definition and the
facts present here, defendants™ contentions
regarding the hit and run coverage are merit-
less.”).

Louisiana. Frazier v. Jackson, 231 So. Zd-
629, 633 (La. Ct. App. 1970). '

See also Jones v. Bickham, 633 So. 2d. 778, -
781 {La. Cr. App. 1994) (uninsured/_
underinsured motorist insurance) (The msured
motorist knew the name of the truck driver °
who rear-ended the motorist .and, thezeford,
the accident was not'a “hit-and-run” and the
truck was not an uninsured vehicle within the
meaning of the coverage provision, .even
though the truck driver gave a false address to:
the insured and did not give his license mmmber:
which might have subjected him to ‘criminal
kiability for “hit-and-run” driving ) {“We agree
with our brothers in the Second, Third and

Fourth Circuits that the name of the offending * -

owner or driver is the key element in a hit apd
run situation. Furthermore, in the preseit casg;
the driver is nof unknown as required by the
policy definition cited hereinabove.”). - '.
Cf. Winfield v. Porter, 618 So. 2d 890, 893
(La. Ct. App. 1993) (“We conclude that Budgft
proved by a préponderance of the'evideifds the
identity of the truck and that the: (rudk‘wa‘
insured. When considering the purposé of
uninsured motorist and hit-and-run provisiods, -
it is apparent that these provisions would nbt:
apply where, although identity of the-drivet #{
the other vehicle was not known, the owner &f
that vehicle is known.”). el
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of his. employment or a
of the owney’s express

Tee—
"New York. See

-5 Allstate Ins, Co. v, Me-
Gouey, 42 A.D.2q 730, 346 N.Y.S.2d 115
(1973). . - '

" 586 Ch. 2, :

- New York. But see Allstate Ins. Co, v,
McGoney, 42 A.D.2q 730, 346 N.Y.5.2d 115
(1973).

: "New. York. DeLorenzg v, Motor Vehicle
Accident Indempification Corp., 59 Misc. 24
891, 299 N.Y5.9d 978 (19609).

 See also Swith v. Motor Vehicle Accident
Tndemiification Corp., 33 AD.2d 785, 307
Nxs2d-104 (1069). .

3The New York cases are also distinguish-
able beea

use in the event no coverage is pro-

701

vided by the uninsured motorist insurance, a
chaim for indemnification can be' made to the
Motor Vehicle Accident Indemnification Cor-
Pporation (MVAIC). For example, in Travelers
Indem. Co. v. Velez, 124 Misc. 2d 226, 476
N.Y.5.2d 48, 49 (1984). The court concluded
that where the owner was ascertainable be-
cause the owner is the claim
he was nm over by assailants
“it is irrelevant that the identif
of Mr.Velez’s vehicle is not known” and “hjs
only recourse is to sue the Motor Vehicle
Accident Indemnification Corporation {MVAIC)
for benefits.”

; tvew York. Milsein v. Clark, 57 Mise, 24
842, 293 N.Y.S.2d 554 (1968), s

ty of the operator
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drivers -when the vehicle’s owner has subsequently been ascertained. In one
;portion of the opinion Justice Wegman commented that:10

I cannot perceive how, in the light of the statutory declaration of
purpose, it may fairly be said that the act was intended for the benefit
of MVAIC rather than for the benefit of the innocent victim of a hit-and-
run driver, but, surely, unless MVAIC may be joined so that all questions
of liability can be adjudicated in a single action, the inevitable result of
so interpreting the act is to benefit MVAIC and unduly burden the
innocent victim. of a hit-and-run driver. :
The same reasoning could be applied with equal justice in other states. As

.the Motor Vehicle Accident Indemnification Fund is “intended for the benefit

. . of the innocent victim of a hit-and-run driver,” so too is the statutory

 requirement in other states for the provision of uninsured motorist coverage

_ to hit-and-run victims. While there is a significant difference between the
procedural question which’confronted the New York tourt and the coverage
issue presented to the Louisiana court,! the hardship resulting from the
Louisiana decision is far more persuasive consideration. The result of accepting

“this definition for “hit-and-run” coverage is to place an imdue burden on the

innocent victim. Such a burden should be held to be violative of the uninsured
motorist insurance statutes and, therefore, should be held unenforceable, as
other provisions of the endorsement have been. Finally, to accept the often-
~ made argument that coverage for “hit-and-run” accidents is supplied voluntirily
by the insurer and, therefore, that the insurer should be free to develop-any
termns it desires for this portion of the coverage, is to ignore the fact that such
accidents are now clearly recognized as one type of uninsured motorist risk.

B. The Ascertainable Owner and the “Indolent” Claimant

In some cases there is considerable justification for an insurer’s denial of
an insurance benefits claim for injuries that allegedly resulted from jnjuries
sustained in a “hit-and-run” accident when the identity of the owner of the
offending vehicle either (a) has been_ascertained.or (b) is ascertainable: For
example, when an Ins. Co. introduced evidence showing that a- motorist had
entered a guilty plea to the charge of injuring the claimant and unlawfully failing -
to stop at the accident scene, a majority of the Georgia Court of Appeals
concluded that the insurance.company was entitled to a summary judgmgant '

- when the claimant offered no probative evidence to rebut the insarer’s

10 New York. DeLorenzo v. Motor Vebicle ~ would recover a judgment from the owmer of
Accident Indemnification Corp., 59 Misc. 2d  the vehicle identified as the one that struck:the
691, 299 N.Y.5.2d 978 (1969). : claimants, the trial court could properly order

:See also Brown v. Motor Vehicle Accident the joinder of the Motor Vehicle- Accident
Indemnification. Corp., 35 A.D.2d 339, 316 Indemnification Corporation (MVAIG). -
+ N.Y.8.2d 173 (1970). The court concluded that 11 Sez §-9.10. :
in light of the improbability that the claimants ot
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Fann Mut. Auto. Ins, Cp,

Y- Godfrey, 120 Ga. App. 560, 171 SE2d735 fled
+ (1969) (Dissent)." In 'separate dissents, two of

“the justices argued- persuasively that the eys.
" dentce offered by the insurer wasy't sufficient
-toSupport afinding that the unknown motorist
had beén_ident_iﬁed. .

= But see Fid, & Cas. Co. of N.Y, v. Wilson,
- 124 Ga. App. 444, 184 5 .99 07 (1971), The

B 3__8:1'N.Y.S.2d 20 (197s). .

__',-.: Cf Smith v, Motor Vehicie Accident Indem-
Bification Corp, 33 A-D.2d 786, 307 N.Y.5 04
24 (1969). R
"-'._:Pélinsy}vania. Smith v, Employer’s Liab,

SSuranée Corp, 917 p,. Super. 31, 268 A.24
+200:(1970),

“ -3 New York, Frankdin v. Motor Vehicle Ac-
-ﬁdgx_at,_l_ndemniﬁmtiqn Corp., 53 A.D.2d 614,
384 N.Y.5.24 20 (1976). :

- Blopmn, Christiansen v, Ay, Family Mut,

'-;Ink."Croup, 683 Nw.ag 127 (Iowa . App.
"2004 (After one driver had already struck the

“iisured ot , stop light, a second driver ran into

- The insurers sip against the first drivey
Wasdfs!nissedbytheh'ialcour't,andthein-

Sured then filog suit against the second driver, -

sured hired a-process server for only a short
period of time, three years before trial. I
addition, the fact that no liability'insul%nc_e
cander contacted her after the accident was hiot
“substantia] evidence of reasonable efforts.”),

Louisiana, Arcéneauxv. Motor Vehicle Cas,

Co., 341 So. 24 1987, 1200 (10 0. App. 1977). -

. New Jersey. Cf Nash V- Tamurr; 76 N 5.
Super. 167, 183 A.24 gg7 (Law Div."1962)
(involving a clain, against the New Jersey Un-
satisfied Claim & Judgment Fung), - o

the identity of the vehicle’s owner or-gpéritor

meanit thit they could not recover. Thieboyt .
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:" When such coverage disputes arise, the real issue often’ is whether the,

claimant seeking compensation under his uninsured motorist endorsement or
the insurer should bear the obligation and the cost of determim'ng whether a
“hit-and-run” vehicle whose owner is subsequently identified was an uninsured
highway vehicle when the accident occurred. Obviously, this is a function of

who bears the burden of proof in the event the. issus is disputed. Several aspects
-of these questions are considered in the next section. C
A better approach would be to require the company to pay the claim under
the “hit-and:run” provision of the uninsured motorist coverage, leaving open
to the insurer the possibility of subsequently asserting its right of subrogation
In an action either-jointly: or successively against the owner of a hit-and-run”

vehicle and the owner’s insurer.

decided they failed to make “all reasonable
efforts to obtain such information [which] must
“be made before resort may be had to the relief”
provided by MVAIC (354 N.Y.5,2d 643). The
dissenting justice urged that even-with the
information available it was not possible to
ascertain the owner or aperator of such a
vehicle since thers were gypsy cabs that were
openated thiroughont Jamaica, New York. The
dissenting épinion also poirited out that in
response to a criminal complaint, detectives
were not able to ascertain the owner of the
vehicle; and thus the appellate court should
affirm the trial court’s decision in favor of the
insured. . )

See also Carmichael v. Gov't Employees Ins.
Co., 54 A.D.2d 140, 388 N.Y.5.2d 354 (1976).
The court decided that there were triable
issues .of fact since there was evidence that the.
insured claimant’s own car rolled forward after

having been parked with the ‘handbrake set, .

and injured her just after a’ stranger was ob-
served reaching into thé car and doing some-
thing with his hands. o .

See also Rooney v. Motor Vehicle Accident
Indemnification Corp., 36 AD.2d 599, 318
N.Y.S.2d 359 (1971).

Rhode Island, Hardguitioni v. City of Prov-
idence, 837 A.2d 704 (R.I. 2003) (The insurer
denied UM coverage based on the insured's
failure to provide information showing that the

alleged tortfeasor was an uninsured motoxist.
The insured claimed that the police topk an
accident report, then either lost or misplaced
it, thus making it impossiblé to provide that

‘information.) (The insurer was entitled to sum-

mary judgment, based on a statute that re-
quires the claimant to submit basic identifying
information about the alleged at-fault operator
to establish-that operator's UM or UIM:stitus,
It was unreasonable for the insured to rely
solely on the police repoit, because the statute
requires the claimant. (except_ ‘in hit-and-run
situations) to attempt to identify the potential
tortfeasor and bis or her véhicle.). ]
Texas. Accord Members Mut. Jns. Co. v.
Tapp, 469 S.W.2d 792 (Tex. 1971). The court
concluded that where there was no evidence
that the claimant had made any effort to locate
the other motorist by using information in the
police’ department accident report, the case
would be remanded in the interest of justide - -
{rather than being reversed). G
See also Doyle v. United Servs. Auto. Ass'n;
482 S.W.2d 849, 851 (Tex. 1972). The Fexas
Supreme Court agreed with the insured's posi- ,
tion that when the identity of the driver of a.
hit-and-run automobile was learned affer 2
summmary judgment was granted, “the tal-
court erred in restricting her [the insured] to-
the ‘hit-and-run’ coverage and in denying her
an opportunity to recover under the . . . unigS.
sured motorist coverage.” )
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C .
Commerce Ins. Co. v. Mendonca

- Mass.App.Ct.,2003.

Appeals Court of Massachusetts,Middlesex.
COMMERCE INSURANCE COMPANY
v. -
Maria A. MENDONCA.
_ No. 01-P-335.

~ Argued Oct. 15, 2002.
Decided March 5, 2003.

Insurer brought declaratory action against insured
who sought compensation under her uninsured mo-

torist (UM) coverage after she was injured as a pas-

senger i a vehicle involved in rear-end automobile
collision. The Superior Court Department, Middle-
sex County, Emest B. Murphy, J., granted summary
jadgment in faver of insurer. Insured-appealed. The
Appeals Court; Jacobs, J., held that: (1) uninsured
motorist statute’s “hit-and-ran™ provision- extended

.to cover sitnations in which the tortfeasor does not

immediately flee but nevertheless leaves ‘the acci-
dent scene without being identified; (2) UM policy
provision stating that insurer would “pay for hit-
and-run accidénts only- if the owner or operator
causing the accident cannot be identified” did not
violate uninsured motorist statute; and (3) any due
diligence duty to identify motorist causing a hit-
and-run accident did not extend to passengers who
were unaware of injury at the time of the collision.

Reversed.
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217 Insurance
217XX11-Coverage—Automobile Insurance

217XX1(D) Uninsured or- Underinsured Mo-

torist Coverage
217k2785 Uninsured Motorists or Vehicles
2172786 k. In General. Most Cited

Cases
“Hit-and-nmn” provision ‘in uninsured motorist
{UM) coverage portion of insured's automobile in-
surance policy provided covérage to insured when
insured failed to obtain identifying mformation
when she.was injured as- a passenger in a rear-end

collision with another motorist, even though other

motorist did not immédiately flee the scene; in-

sured's injury was not immediately apparent at time -

of collision, and other motorist left the scene
without giving identifying information because of
insured's declaration that she was not injured and
because of lack of damage to either automebile.
M.G.LA.c.175, §113L

**44*522 Caroline B Playter, Boston for the de-.

fendant.
John R. Callahan for the plaintiff. ,

" ~ Present: JACOBS, COWIN; v&‘KA‘FK‘ER’,";U: :

JACOBS, J. _ v
Maria Mendonca was a passenger in a car that

' ‘was stopped for a red light when it was struck from

" ‘behind by another vehicle. The collision occurred at
approximately *523 10:30 P.M. on August 6, 1996,
at the intersection of Massachusetts and Rindge Av-
enues in Cambridge. Joseph Corrigan, the owner
and operator of the vehicle in which Mendonca was
a passenger, asked her ‘and another passenger if
they were “ok,”-and when they answered that they
were, he walked to the rear of his vehicle. There, he
spoke with the other operator, who was standing
outside his vehicle, which was stopped at the point
of impact. Corrigan and the other operator inspec-
ted their respective vehicles and agreed that there
was no significant damage. They each then drove
away., There was evidence that the other operator
- drove through a red light when he left the scene of
the collision. No identifying information was re-

% L ' P-age2

quested or obtained from the other operator or his
vehicle before he drove off. Neither Mendonca nor
the other passenger left Corrigan's vehicle during
this incident.

After later discovering she had been. injured,
Mendonca sought compensation under the unin-
sured motorist provision of a policy issued by Com-
merce Insurance Company (Commerce) en a motor
vehicle owned by her™ Following the filing of
this declaratory jndgment action,-a Superior Court
judge allowed Commerce's motion for summary
judgment, denijed Mendonca's similar motion, and.
ordered a judgment declaring that Mendonca was
not entitled to uninsured motorist benefits under the
standard Massachusétts  automobile  insurance
policy issued to her. We reverse.

FNI1. Part 3 of the compulsory insurance
section of the sixth edition of the standard
Massachusetts automobile insurance policy
provides in relevant part as follows:
“Sometimes an owner or operator of an
auto legally responsible for an accident is
uninsured: Some accidents involve uniden-

‘tified hit-and-run’ -autos.” Under this Part; -

we will. pay damages for bodily injury to

people injured or killed in certain accidents

caused by uninsured or hit-and-run autos.

We will pay only if the injured person is

legally entitled to recover from the owner

or operator of the uninsured or hit-and-run

auto. We will pay for hit-and-run accidents

only if the owner or operator causing the -
accident cannot be identified.”

1. Hit-and-run. Because the term “hit-and-run”
is not defined in the policy or in the uninsured mo-
torist statute, G.L. c. 175, § 113L,"2 we must
consider. how that term is to be interpreted in the
circumstances of this case, where the presumptively
at fault *524 operator stopped after the collision
and talked to the operator of the car in which Men-
donca was a passenger. See Cody v. Comnecticut
Gen. Life Ins. Co., 387 Mass. 142, 146, 439 N.E.2d
234 (1982) (“The responsibility of construing the
language of **45 an insurance contract is a ques-
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tion of law for the trial judge, and then for the re-
viewing court”).

FN2. General Laws c. 175, § 113L(1), as
appearing in St.1988, c. 273, § 46, in relev-
ant part provides as follows: “No policy
shall be issned ... with respect to .a motor
vehicle ... unless such policy provides cov-
erage ... for the protection of persons in-
sured thereunder who are legally entitled
to recover damages from -owners or operat-
ors of uninsured motor vehicles ... and hit-
and-run- motor vehicles because -of bodily
injury, sickness. or disease, including death
resulting therefrem....”

In the only Massachusetts appellate decision
interpreting the term “hit-and-romn,” in the context
of the uninsured metorist statute, the Supreme Judi-
cial Court rejected a literal interpretation of “hit”
and concluded that “physical contact is not part of
the usual and accepted meaning of the term.” Sur-
rey v. Lumbermens- Miit. Cas. Co., 384 Mass. 171,
176, 424 N.E.2d 234 (1981). The court viewed the
statutory words “in light of the aim to be accom-

“'plished by ‘the Legislature ... t6 mmimize the cata -

strophic financial loss for victims of autemobile ac-
cidents caused by the negligence of uninsured tort-
feasors,” and concluded that the retention of the
“arbitrary physical centact requirement” in a policy
would be inconsistent with the “broad remedial pur-
pose” of the statute. Id. at 177, 424 N.E2d 234.

[1} Consistent with the nonliteral approach
taken to the meaning of *“hit-and-run” in Surrey is
an interpretation that focuses on the failure to give
identifying information and does not treat flight as
an indispensable element of “run.” ¥ This ap-
proach is widely accepted in other jurisdictions. See
1 Widiss, Uninsured *525 and Underinsured Motor-
ist Insurance § 9.10, at 632-633 (24 ed. rev. 1999 &
Supp.2002), and cases cited (“In contrast to the ri-
gid and literal construction sometimes accorded the
‘physical contact’ requirement in ‘hit-and-run’
cases ... courts have almost invariably rejected the
insurer's arguments with respect to the failure of a
claimant to ascertain the identity of the torifeasor

[where a motorist stops at an accident scene]”).
Prominent among these courts is the decision of the
New York Court of Appeals in Riemenschneider v.

- Motor Vehicle Acc. Indemnification Corp., 20

N.Y.2d 547, 285 N.Y.S2d 593, 232 NE2d 630
(1967), where, in circomstances nearly identical to
the present case, the court treated “hit and run”
policy language more expansively than as collogui-
ally understood. The court stated as follows: “An
injured person who is not aware of his injury until it
is too late to take steps to make the necessary iden-

tification is in precisely the same situation of

deprivation of remedy as he would be if he knew he
were hurt 'b_ut the other driver left the scene **46
without opportunity to identify him.” Id at 550,
285N.Y.S.2d 593, 232 N.E.2d 630.

FN3. Contrary to Commerce's assertion,
the dictum in' Surrey v. Lumbermens Mu.
Cas. Co., supra at 175-176, 424 N.E2d
234 (that “[iln all other lexical and de-
cisional construction, ‘hit-and-run’ is uni-
formly ‘synonymous with a car involved in
an accident causing damages where the
driver flees from the scene’ ™ [citations
omitted]; doés not mandate, as matter” of

law, that flight be a necessary elément of.

“run” in determining whether there has
been a hit-and-run accident. Resort to dic-
tionary -definitions is hardly conelusive as
to whether flight is an essential element.
For example, Black's Law Dictionary 730
(6th ed.1990) defines a hit-and-run acci-
“dent as a “[c]ollision generally between
motor vehicle and pedestrian or with an-
other wehicle in which the operator of
vehicle leaves scene without identifying
himself and without giving certain other
information to other motorist and police as
usually required by statute.”

To the extent that other Massachusetts statutes .

deal with hit-and-run scenarios, they do not require
a literal definition of “run™"as involving flight. Gen-
eral Laws c. 260, § 4B, in prescribing the statute of
limitations for hit-and-run tort actions, refers to an
operator who “failed to make himself ... known at

~ the time of the accident.” Also, language in G.L. c

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

P-Ap.

httD:/lweb2.westlaw.com/pﬁnt/printstream.aspx?prﬁ=H'IMLE&destinati0n,=atp&sv=Split&rs=WLW_8.0I

Page 3

Page 4 of 7

214

1/31/2008



784 N.E2d 43

57 Mass.App.Ct. 522, 784 N.ESd 43
(Cite as: 57 Mass.App.Ct. 522, 784 N.E.2d 43)

?0, §§ 24(2)(a ), 24(2)(a 172 X(1), can be read as

.imposing criminal penalties on an operator who

causes a collision and who stops but does not
identify himself, although the incident might not
colloquially be described as a hit-and-run accident
or as involving flight. In relevant part, § 24(2)(a ),
which Surrey v. Lumbermens Maut. Cas. Co, supra
at 176, 424 N.E.2d 234, describes as defining
“hit-and-nun,” states, “whoever -without stopping

- and making known his name ... goes away after

knowingly colliding with or- otherwise causing in-
jury to any other vehicle.” '

Relying on jurisdictions that treat flight from

the scene as the “focal element” of the term- hit-

and-run, Commerce argues that where, as here, the
driver who caused the collision stopped, Mendonca
cannot prove the “presumptively at fault vehicle
was a ‘hit-and-ron auto.” * P This narrow inter-
pretation effectively would leave a gap in mandated
coverage by providing protection to a person in-
jured by an identified, but uninsured, operator or by
an operator whose postaccident flight prevents
identification,*526 while -denying protection when
the operator - does not immediately flee but never-
theless leaves the accident scene ‘witheut being

identified. Such a coverage gap is contrary to the

general purpose of legislatively mandated -liability
aid uninsured motorist .insurance, which is to. give
some measure of financial protection to persons in-
jured by the negligent driving of others. See. Hari-
ford Ins. Co. v. Hertz ‘Corp., 410 Mass. 279, 285,
572 NE2d 1 (1991) ( “General Laws c. 175, §
113L, was enacted with the broad objective of en-
suring that victims of automobile aeciderits would

be adequately compensated for their injuries when-

the accidents are caused by the negligence of
unidentified motorists or motorists with insufficient
or no liability coverage”). See also Surrey v. ‘Lum-

bermens Mut. Cas.. Co., 384 Mass. at 177, 424

N.E.2d 234.7s

FN4.  Commerce principally relies on
Sylvestre v. United Servs. Auto. Assn. Cas.
Ins. Co., 240 Conn. 544, 546, 692 A.2d
1254 (1997), which - affirmed rulings of
lower courts that the “plaintiff was not

Page 5 of 7
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struck by a ‘hit and nm vehicle,” as TE-
quired by his insurance policy, because the
driver had stopped to render assistance and
had been affirmatively dismissed by the
plaintiff.” To ‘the same effect is Lhotka v.
Hlinois Farmers Ins. Co., 572 N.W24d 772,

775 (Minn.Ct.App.1998).

FN5. Given our decision, we do not ad-
dress Mendonca's argument invoking the
policy provision for payment for damages
caused by uninsured antos. In any event,
there are no facts presented from which a
reasonable inference can be drawn that the
othier vehicle was uninsured.

[213) 2. Mendonca as claimant. Commerce,
claiming only that there was no hit-and-run, makes
1o argument as to the policy provision which states
as follows: “We will pay for hit-and-ran accidents
only if the owner or operator causing the accident
cannot be identified.” We examine the effect of that
clause in this declaratory judgment action so as to
comply with the purpose of G.L. <. 231A, § 9, to
“remove, and to afford [the parties] relief from, un-
certainty and insecurity with respect to rights, du-
ties, status and. other legal relations.” See Mus-
sachusetts Assn. of Indep. Ins. Agents & Brokers,
Inc. v. Commissioner of Ins., 373 Mass, 290, 292,
367 N.E2d 796 (1977). Although the -clause is not
apparent in or required by G.L. c. 175, § 113L(D),

- we view it, for purposes of this decision, as not im-

properly “erecting an artificial, arbitrary barrier to
recovery.” See Surrey v. Lumbermens Mut. Cas.
Co., supra at 177, 424 N.E24 234. Similarly, .even
if the words “cannot be identified” were to be gen-
erously interpreted as imposing a due diligence
duty -on the operator of a vehicle which is in a colli-
sion with another vehicle to obtain identifying in-
formation if the other operator stops, such duty
should not automatically be transferred to a passen-
ger. Analogous to decisions not -permitting the im-
putation of a driver's negligence to an ordinary pas-
senger, see, e.g., *527Smerdon v. Fuller, 353 Mass.
774, 234 NE.2d %08 (1968); Nolan & Sartorio,
Tort Law § 391 (2d ed.1989), Corrigan's **47 ac-
tion or inaction is not chargeable to Mendonca in
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the circumstances ™ In any event, it- would be in-
equitable to impose such a duty on a passenger who
is unaware of an injury at the time of the collision.
See Massa v. Southern Heritage Ins. Co., 697 So.2d
868, 872 (Fla.Dist.Ct. App.1 997) (where the
plaintiff braked hard to avoid a collision, drove
away without being aware of any ‘injury, and did
not identify other vehicle, the court held that any
reasonable obligation to identify commences with

the insured's awareness of an injury). See also Man-
8us v. Doe, 203 Va. 518, 125 S.E2d 166 (1962) (at

time of the accident; the plaintiff did not know he
had been injured, and “there was no necessity for
him 1o obtain [identification of the -other operator or
vehicle]”). In Riemenschneider, where, as noted
above, the circmmstances were nearly identical to
the present case, the court permitted access to cov-
erage’ where the - policy described a hit-and-run
driver as jncluding one whose identity “cannot be
ascertained.” Riemenschneider v. Motor Vehicle
Acc. Indemnification Corp., 20 N.Y.2d at 550, 285
N.Y.S.2d. 593, 232 N.E2d 630. Other reasens for
an inability to identify the presumptively négligent
operator often are accepted as grounds for recogniz-

. ing uninsured coverage.Fv

FN6. The facts recited in the body .of this
opinion are based on an agreed statement
-of facts submitted by the parties. To the

extent that deposition evidence in the sum- .

mary judgment submissions reflects a dis-

pute as to whether Meéndonca and another

passenger rejected an offer by. Corrigan to
- obtain  identifying information from the
other operator, the dispute did not, in' light
of our decision, €ncompass a material fact
in"the context of the summary judgment
motion. See Kyte v.. Philip Morris Inc,, 408

Mass. 162,166, 556 N.E.2d 1025 (1990).
We make no determination whether, if later
proven, Mendonca's rejection of such an offer con-
stituted a waiver of coverage. Similarly outside the
scope of the declaration requested in this case js the
Judge's  conclusion that Mendonca gave her
“permission” for, or “tacitly consented”. to, Cor-
rigan's actions. Further, nothing in the summary
judgment materials indicates that Mendonca had

3 Page 5

any right of control of the vehicle operated and
owned by Corrigan.

FN7. Among the examples cited for the in-
ability of claimants to identify another op-
erator or vehicle are the following: (1)
claimants who have insufficient opportun-
ity to identify the operator or the vehicle;
(2) operators who provide faise, inaccur-
ate, or incornplete information; - (3) operat-
ors who provide correct information at the
time of a collision, but who later -cannot be
found;” (4) injured persons who are
rendered unconscious by the collision; (5)
. Claimants who do not have an opportunity
to clearly observe the vehicle causing the
collision; and (6) .intimidated claimants
who reasonably fear seeking information
from the other operator. See generally ' An-
not., Automobile Insurance: What Consti-

tutes an “Uninsured”  or. " “Unkmown™

Vehicle or Motorist, Within Uninsured Mo-
torist Coverage, 26 ALR3d 833 §§ 13,
14 (1969 & Supp.2002); 1 Widiss, Unin-
sured and Underinsured Motorist Insurance
§9.10 (2d ed. rev. 1999 & Supp.2002).

[4) Conclusion. Mendorica, as the insured, has
met lier burden of *528 establishing that, in the cir-
cumstances, her asserted damages fall “within the
description -of the risks covered” Markline Co. w.
Travelers Ins. Co., 384 Mass. 139, 140, 424 N.E2d
464 (1981). Accordingly, the order allowing Com-
merce's motion for' summary judgment and the
judgment declaring that Mendonca was not entitled
to uninsured motorist . benefits are reversed, and
judgment is to enter declaring that-Mendonca is not
precluded from benefitting from the uninsured mo-
torist coverage under the "automobile insurance
policy issued to her by Commerce with respect to
any damages for bodily injury suffered by her in the
collision of August 6, 1996. This judgment shall
not obviate the necessity for proof of the negligence
of the other operator or **48 other relevant matters
not addressed by the ordered declaration,

So ordered,
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STATE OF WISCONSIN CIRCUIT COURT WAUKESHA COUNTY

JAMES ZARDER, GLORY ZARDER, and
" ZACHARY ZARDER, By Robert C. Menard,

Guardian..Ad Litem, . o EOWE

Plaintiffs, o

v. Case No. 07 CV 146 =
ACUITY, A MUTUAL INSURANCE M F:;' ’
COMPANY, and HUMANA INSURANCE e §§
COMPANY, =z =
£ 2o

- T Eg

Defendants. e S

- =

REPLY BRIEF

NOW COMES the Defendant, ACUITY, A Mutual_lnsufance'Company, by its

éttdrneys, Grady, Hayes & Neary, LLC, and as and for its Reply Brief, stétes as follows:

INTRODUCTION |

The D_g:fendant, ACUITY, A Mutual Insurance Company (“ACUITY"), filed with the
Court a Motion for Declaratory Judgment, seeking a declaratory order, denying
insurance coverage for the Plaintiffs’ claims. As groqnds, ACUITY submits that the facts
and circumstances giving rise to the present_ action do not evidence a *hit-and-run”
accident, as that phrase is understood ﬁnder the policy.of iﬁsurance appliéable to thié
matter and Wisconsin law.

The Plaintiffs, by their aﬁorneys, have opposed ACUITY’s motion. The Plaintiffs

do not dispute the facts detailed by ACUITY in its Motion for Declaratory Judgment, nor
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are they disputing that declaratory .j'udgment and/or summary judgment are appropriate

vehicles for use by the Court in addressing the issue presently before it. Rather, the

E Plaintiffs argue that:

1. The December 9, 2005 accident was a “hit-and-run” accident, pursuant to Wis.
Stat. § 632.32(4);

2. The majority of states analyzing the “run” component in a ‘.‘hit-a_nd-run” analysis
héve provided uninsured motorist coverage td claimants in similarly situated
positions as the Plaintiffs; and,

3 The ﬁnidentiﬁed_motorist in the present action was required to provide the
Plain-tiff,‘ Zachary Zarder, with identifying iﬁformatio-n, -pursuapt to Wis. Stat. §
346.67(1). | k

ARGUMENT

l; THE DECEMBER 9, 2005 INCIDENT WAS NOTA “HIT-AND RUN” ACCIDENT '

BECAUSE ‘NO “RUN” OCCURRED.

The-Wisqonsin omnibus statute details the .re_quirement of uninsured motorist
benefits language in insurance contracts and states that every policy of insurance
subject to the strictures of Wisconsin Statutes Chabfér 632 is required to contain an
uninsured motorists provision for the .protection of persons i-njured Who-are legally
entitled to recover damages from owners or operators of uninsured motor veﬁicles. See
Wis. Stat. § 632.32. In the context of the omnibus s.tatute’s uninsured motorist
reqtiirement, the definition of “uninéured motor vehiclé" inclu_des an unidentified motor
vehicle involved in a "hit-and-run accident.” Wis. Stat. § 632.32(4).

The ACUITY policy of insurance at issue in the preseni action contains a detailed

definition of “uninsured motor vehicle.” There, uninsured motor vehicle includes various
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cétegories of vehicle, including “hit-and-run” veh_icles._ Neither the omnibus statute nor
the ACUITY bolicy expressly defines what qualifies as a “hit-and-run” vehicle.
Coﬁsequently, Wisconsin courts’ construction of the phrasé “hit—and-rﬁn" in an
in_surancé coverage context is instructive in the present analysis.

Like ACUITY, the Plaintiffs acknowledge the relative lack of commentary from
our Supreme Court or Wisconsin ‘appellate courts concerning the “run” component in
the “hit-and-run” -analysis. At the same time, the Plaintiffs bemoan ACUITY's rellance on
our Supreme Court's decision in Hayne v. Progressive Northemn Insurance Company,
which provides the clearest declaration of what constitutes the “run” cdmponent of “hit-
and-run” fonj purpbses of Wisconsin law. 115 Wis. 2d 68, 339 N.W.2d 588 (1983).

ACUITY does not dispute that the Hayne court addressed a factual scenario
wherein the court was required to analyze whether a “hit-and-run” accident occurred
. Where no physical contact occurred between the vehicles involved. /d. ét 69. However,
' ACUITY dis_putes the Plaintiffs’ contention that the Hayne court only reviewed dictionary
definitions of “Hit—and-ru.n” to determine the meaning of “hit,” alone.

Rather, the Hayne court relied on common dlcttonary deﬁnltnons regardmg the
-common and approved usage of both “hlt" and “run” to arnve at the “plain meamng” of
the phrase “hlt—and-run Specifically, after detalhng multiple dictionary definitions of “hit-
and-run,” _the Hayne court expressly stated that.“[tthese definitions clearly indicate that
the plain meaning of ‘hit-and-run’ consists of two elements: a single ‘hit’ or striking, and
a ;ru.n’ or fleeing from the scene of an accident.” /d. at 73-74 (emphasis added).

Inasmuéh aé the Plaintiffs claim the Hayne court provided “no analysis to support

its election of the phrase fleeing from the scene of the accident’ over other quoted
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definitions of ‘hit-and-run,” it was the dictionary definitions, alone, that the Hayne court
relied on to conclude that statutory language in the omnibus statute — the phrase “hit-
and-run” — is “unambiguous.” Id. at 74. Moreover, in rejectihg the éppellant’s reliance on
alternative dictionary definitions andrextra jurisdictional authority, the Hayne court again

stated its position, noting that "[t]he dictionary 'deﬁnitions we ... cited uniformly indicate

that ‘hit-and-run’ includes two elements: a ‘hit or striking, and ‘run,’ or fleeing from the

accident scene.” /d. at 75.

Wheh construing statutes, “[clommon and approvéd usage of words in a statute
" may be established by definitions contained in a recognlzed dlctlonary Kollasch v.
Adamany, 104 Wis. 2d 552 563, 313 N.W.2d 47 (1981) (citation omltted) Baséd on the _
foregoing, ln wewmg the facts of record, the cnrcumstances glvmg rise to the above-
captioned action do ot constitute a “hit-and-run” accident insofar as the occupants of
unidentified vehicle dld ot flee. from the scene.

The Plaintiffs argue that ACUITY's position is contrary to public policy
considerations underpinning \’Mscbnsin's omnibus statute. Specifically, the Plaintiffs
.claim ACUITY is réquesting the Court narrowly construe the def‘ nition of “run” so
ACUITY can deny compensation to the Plamtlffs “who are the victims of the umdentn‘" ed
motorlsts neghgence See Memo of Law in Opposition at 6. The Plamtlffs posmon in
this regard is without merit.

First, though it is undisputed that contact ocourred between the bicycle operated
. by the Plainiff, Zachary Zarder (*Zarder”), Iand the ﬁnidentiﬁed yehicle, there has been
no determination as to the alleged negligence of the unidentified vehicle. Accid'ent.

report materials prepared. by the New Berlin Police Department do suggest the
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unidentified vehicle cut short the curve on South East Lane where Zarder and his friend
were riding bicycles. See Affidavit of Jeffrey Kuehl, Exh. A.! However, those same
report materials déscribe the road surface condition as “Snow/Slush” and fh’e light
conditions at the time of the incident as “Dark-Not Lighted.” Id. Despite these conditions,
~ Zarder was operating his bicycle without lights when the 'incidenf occurred. /d.

Based on the facts available to the parties and in spite of the Plaintiffs’ claims to

the contrary, there is a légitimate question of whether, assuming the Plaintiffs knew the

identity of the motorist whose vehicle contacted Zarder's bicycle, the Plaintiffs would be .

legally -éntitled to the recovery of damages as a result of the unidentified motorist's

conduct. Thus, the Plaintiffs’ .conténtion that ACUITY is somehow attempting to punish

the Plaintiffs is misplaced.

On’ this point, the Plaintiffs also claim ACUITY is “attempting to create'a UM

exception that prevents coverage when a Plaintiff is injured by a hit-and-run unidentified

motorist who stops before leaving the scene of an accident, but UM coverage will be

provided if the unidentified driver made no effort to stop.” See Memo. of Law in

Opposition at 7. This is an obvious mischaracterization of ACUITY'S posmon

ACUITY is not claiming that an exceptlon to UM coverage exists where an
uninsured motorist claimant is injured by an unidentified motorist who stops before
leaving the scene of an accident. Rather, ACUITY submits that where, as in the present
action, the unidentified motorist does not flee the scene of an accident and, rather,
stops, inquires, and is reassured that there is neitﬁer personal injury nor property

damage.

! The Affidavit of Jeffrey Kuehl was filed in connection with ACUITY’s Motion for Declaratory Judgment.
5
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Here, the occupants of the unidentified vehicle stopped after the incident, spoke

directly to Zarder and “immediately checked on his well being.” See Affidavit of Jeffrey

Kuehl, Exh. A. There is no evidence that the occupants of the vehicle attempted to

conceal their identities, and, further, the occupants left only after Zarder “told the

“occupants of thevv'e'hicie that he was injured and that they could leave.” /d. Thus, not
only was there an attempt made to render assistance to Zarder, but Zarder affirmatively
acted to dismiss the occupants of the unidentiﬁed vehicle from the scene.

There is no problem -with the logic underlylng ACUITYs position as the
Plaintiffs’ argue. Zarder claimed he was uninjured and dismissed the unrdentrfed
motorists from the scene. It is not the stop, in and of itself, that lends support to
| ACUITY'S posmon Rather, as detailed in authorrty supportrng ACUITYs position, it is
the affirmative drsmrssal of the unidentified motorist that precludes coverage. The
unidentified motorists made no attempt to leave until after Zarder assured the motorists
he was .un_injur_ed. There is no evidence that.anyone attempted to detain the unidentified
motorists. When the motorists did leave, there was. no indication that Zarder or the
occupants thought to exchange information, and there is no evidence that the
information would not have been provided if it was requested.

Simply put a review of materials submitted in connection vriith ACUITY’s motion

reveals, from both a factual and legal perspective, that the facts and crrcumstances in

the present action fail to give rise to a “hit-and-run” accident. Based on the foregoing,

ACUITY respecifully requests the Court grant its Motion for Declaratory Judgment.

I EXTRAJURISDICTIONAL AUTHORITY RELIED ON BY THE PLAINTIFFS
DOES NOT SUPPORT THE PLAINTIFFS’ POSITION AS THE “MAJORITY”
POSITION IN CONNECTION WITH THE PRESENT ACTION.
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The Plaintiffs claim that extrajurisdictional-authOrity relied upon by ACUITY in its
Motion for Declaratory Judgment equates with the “minority of jurisdictions that deny
UM eoverage when the unidentified motorist stops at the scene of an accident before
leeVing unidentified.” See Memo. of Law in Opposition at 8. Conversely, the Plaintiffs
argue that their position is cor_lsistent with the majority of stetes the_t have analyzed
issues sfm_ilarly situated to the present ectien. A complete review of materials submitted
by the Plaintiffs reveals information to the contrary.

The Plaintiffs place heavy reliance on secondary source authority in elaiming the

majority of states provide UM coVerage te claimants ihjured by an unidentified motoris{

who stops to check on the injured party in a *hit-and-run” accident. The Plaintiffs

misconstrue the nature of the case law supporting the -secondary source authority’s
statement concerning the majority rule in an unascertainable driver eontext.

The secondary source a‘uthqn'ty cited by the Plaintiffs cites case law from sixteen
different states, which purportedly. stands for the proposition that courts in those states
have concluded an insured’s failure to ascertain the identity of a hit-and-run motorist did

" not preciude recovery where an issue had been raised as to whether the claimant could

have or should have aécertained the identity of the motorist. Of the cases detailed in.

connectlon with this proposition, eighteen are descnbed in relatlve detail. Of the
' ,elghteen cases with detailed descriptions, seven of the cases relate to the provision of
false information by the unidentified motorist, while the balance of the cases are
factually dissimilar to the case at hand, be it due to the absence of a means of learnmg

the identity of the alleged hit-and-run driver or the near instantaneous manner in which

the unidentified motorist left the scene.

P-Ap.
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Acknowledging the unconvincing nature of authority cited in support of the

Plaintiffs’ proposition, the Plaintiffs cite as support for their Memorandum of Law in

. Opposition only one of the cases, .the decision in Commerce Insurance Company v.

Mendonca, 57 Mass. Abp. Ct. 522, 784, N.E.2d 43 (Mass. App. Ct. 2003) As with. many

of the cases detailed in the Plaintiffs’ secondary source authorlty the Mendonca

- decision is- dlstmgwshable from the factual scenario at hand.

In Mendonca, the uninsured motorist claimant, Mendonca, was a passenger in a

“car that was stopped for a red light when it was struck from behind by anothier vehicle.

Id. at 522. Joseph Comgan the owner and operator of the vehicle in which Mendonca
was a passenger asked Mendonca and another passenger if they were “okay.” Id. at
523. Whe_n Mendonca and the.passenger responded in the affirmative, Corrigan walked
to the rear of his vehicle where herspoke with the unidentified motorist. /d.

According to the Mendonca decision, “Corrigan and the other operator inspected

their respective vehicles and agreed thé—t. there was no significant damageé.” /d. They

each then drove away. “No identifying information was requested or obtained from the -

other operator or his véhicle before he drove offl,]" and “[n]elther Mendonca nor the

other passenger left Comgan s vehicle during this incident.” /d.

To remain consistent with Massachusetts courts’ nonliteral approach to the-

meaning of “hit-and-run,” the Mendonca court acknowledged that it did not treat flight as

an indispensable element of “run.” Id. at 524. In support of this proposition, the

Mendonca court relied on appellate case law interpreting the term “hit-and-run,” which

rejected a literal interpretation of “hit-and-run” and concluded that “physical contact is

P-Ap.
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not part of the usual and accepted meaning of the term.” /d. (citing SurTey V.
Lumbermens Mut Cas. Co., 384 Mass. 171, 176, 424 N.E.2d 234 (1981).

Wisconsin takes a far more literal approach to the Iheaning of “hit-and-run.” In
this regard, V\ﬁsconsin courts have established that the phrase “unambiguously includes
an element of physical contact].]" DeHart v. Wis. Mut. Ins. Co., 2007 W! 91, 115, 734
NW2d 394. Using the methodology of the Mendonca court — and considering the
definition of -“hlt-and-run in the Hayne decision detailed above — there is ample
authority for the propbsition that Wisconsin does treat flight as an in_dispensable‘elemeht
of “run.” |

- Moreover, there is nb evidence in the Mendonca decision that the unidentified
motorist was reassured that there was neither injury nor damage, only that the Opera;or
of the vehicle in which Mendonca wés a passenger spoke with the unidentified motorist
and agreed there was no significant damagé to the vehicles. Here, cdnversely, the
occupants of the unidentified vehicle stopped, attempted-to provide aid to fhe claimaht,
Zarder, himself, and Zarder affirmatively acted to dismiss the unidentified motorists from

the scene of the accident.

Based on the foregoing, ACUITY respectfully requests the Court grant its Motion

- for Declaratory Judgment.

. WIS. STAT. § 346.67 HAS NO APPLICATION TO THE PRESENT ACTION.

The Plaintiffs argue that the unidentif' ed motorist involved in the incident giving

rise to the present litigation was required to provide Zarder with identifying lnformatlon

“The Plamtlffs suggest that if the unidentified motorist would have prowded identification,

P-Ap.
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the Plaintiffs would have been able to seek recovery against the driver, rather than be

denied UM coverage by ACUITY.

First, the Plaintiffs ignore than an analogous argument was made, and rejected,

in the State Farm v. Seaman d_eci_sioﬁ detailed in ACUITY's B-rief in Support cif Motion
for Declaratory Judgment. 96 Wh. App. 629, 980 P.2d 288 (Wash. App DV 1999). The
Seaman court cencluded there was no violation of a Washlngton criminal hlt-and -run
statute that imposed s:mllar duties as that of the Wisconsin statute because the
unidentified drlver “undertook -a reasonable inv'estigation of the accident scene by
confirming that there were no signs of visible damage and jn receiving [the cla_iniant's]

assurancé that [the claimant] waé not injured.” Id. at 634.

Second, the Plaintiffs suggest that a ‘determination by the New Berlin Police

Department not-to investigate the incident as a hit-and-run accident is “completely

irrelevant” to the present analysis. ACUITY disagrees.

At the end of the day, an analysis of Section 346.67 lets no. inSight into the
Court’s analysis as to whether the facts and cifcumsfances available to the parties give
rise to a “hit-and-run” accident. Nevertheless, if the Plaintiffs maintain that Section
346.67 provides statutory apthority for. their position, the decision of officers who the
statute empowers to take acﬁon, based on the statute’s requirements, is relevani.

For that reéson, the New Berlin Police Department’s refusal to investigate th,e
incident as a "hit-and-run"vaccident speaks volumes as to whether the Court should
considér the facts and circumstances giving rise to this matter as a “hit-and-run”
accident. The New Berlin Police Departmen-t"s decision to not pursue the. investigation

lends support for the proposition that no “hit-and-run” accident occurred.

10
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CONCLUSION

. Based on the-foregoing facts and authority, the Defendant, ACUITY, A Mutual

Insurance Company, respectfully request the Court grant its Motion for Declaratory

Judgment.
Dated at Waukesha, Wisconsin this 29th day of February, 2008.

GRADY, HAYES & NEARY, LLC
Attorneys for Defendant, ACUITY,
A Mutual Insurance Company

. DM—@
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.Daniel K. Miller
State Bar No. 1041473
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STATEMENT OF ISSUES

1. Is Defendant-Appellant-Petitioner, Acuity, required to
provide wuninsured motorist insurance coverage to
Plaintiffs-Respondents, Zarders, pursuant to Wis. Stat.
§632.32(4) (a) for a “hit-and-run” accident involving an
unidentified motorist who stopped after the collision,
but left the scene of the accident without providing any
identifying information?

The Waukesha County Circuit Court answered in the
affirmative, based upon public policy grounds.

The Wisconsin Court of Appeals, District II, answered in
the affirmative, based upon its analysis of Wisconsin 1law,

including, but not limited to, Hayne v. Progressive Northern

Insurance Co., 115 Wis.2d 68, 339 N.W.2d 588 (1983), Wis.

Stat. §632.32(4) (a) and Wis. Stat. §346.67.

2. Is Hayne’s definition of “run” as a “fleeing from the
scene of an accident” dicta?

This was not specifically addressed by the Waukesha
County Circuit Court.
The Wisconsin Court of Appeals, District II, answered in

the affirmative. See, Zarder v. Acuity, 2009 WI App. 34, at

99 11-14. However, the dissenting opinion answered that the
Wisconsin Court of Appeals was not allowed to declare that
the Hayne'’s definition of “run” was dictum. See, Id. at
44 .

STATEMENT OF THE CASE

On December 9, 2005, Zachary Zarder (a 13-year old minor
on the date of the accident) was injured in a “hit-and-run”

automobile/bicycle accident.



Zarders sought uninsured motorist (UM) insurance
coverage from their insurer, Acuity, to recover damages they
sustained as a result of this “hit-and-run” accident.
However, Acuity denied UM benefits to the Zarders.

Zarders commenced suit against Acuity to recover, among
other things, UM benefits. Furthermore, Zarders alleged that
Acuity’s denial of UM coverage was made in bad faith. Acuity
moved the Waukesha County Circuit Court to declare that
Acuity’s denial of UM insurance coverage was appropriate.

The Waukesha County Circuit Court, the Honorable Kathryn
W. Foster, denied Acuity’s motion for declaratory judgment.

Acuity appealed Judge Foster’s decision and presented
this insurance coverage dispute to the Court of Appeals,
District II.

The Court of Appeals affirmed Judge Foster’s decision.

Acuity has petitioned this Court to review these
decisions by the Waukesha County Circuit Court and the Court
of Appeals, District II.

INTRODUCTION

The crux of Acuity’s arguments throughout this case for
denying uninsured motorist coverage to the Zarders can be
summarized as follows:

1. The “run” element of “hit-and-run” was not satisfied
because an unidentified motorist stopped after the
collision and did not leave the scene of the accident at
a high enough rate of speed to be considered a “flee”.

2. Zarders should be punished, by being deprived of UM
insurance coverage, because Zachary Zarder allowed the
unidentified motorist to leave the December 9, 2005
accident scene without requesting identifying
information.



As set forth below, Acuity is required to provide UM
insurance coverage to Zarders.
FACTS
The relevant wundisputed facts can be summarized as

follows:

e On December 9, 2005, Zachary Zarder, a 13-year old
minor at that time, was operating his bicycle while
traveling southbound on S. East Lane in the City of New
Berlin, Waukesha County.

e An unidentified motor vehicle, traveling northbound on
S. East Lane entered the southbound lane and struck
Zachary Zarder’s bicycle.

e After the unidentified motor vehicle stopped, 3
unidentified occupants exited the vehicle and asked if
Zachary Zarder was “OK™.

e Zachary Zarder responded *“yes”, and the occupants
returned to their vehicle and drove away from the scene
of the accident.

e No identifying information was ever provided to Zachary
Zarder and, to this day, the vehicle and occupants have
not been i1dentified.

e Within 24 hours after the accident occurred, Zachary
Zarder discovered he was injured, informed his parents
(James and Gloria Zarder) and the police were
contacted.

e Zachary Zarder eventually sought treatment for his
injuries, which primarily consisted of a right forearm
and left femur fracture.

e Zachary Zarder’s Jleft femur fracture vrequired two
surgical procedures.



ARGUMENT
l. STANDARD OF REVIEW.
This Court has set forth the following standard
applicable to this review; “Statutory interpretation and the
interpretation of an 1insurance policy present questions of

law that we review de novo.” Teschendorf v. State Farm

Insurance Companies, 2006 Wl 89, at 9, 293 Wis.2d 123, 717

N.W.2d 258 (2006). See also Folkman v. Quamme, 2003 WI 116,

116, 264 Wis.2d 617, 665 N.W.2d 857.

I1. THE DECEMBER 9, 2005 AUTOMOBILE/BICYCLE ACCIDENT WAS A
“HIT-AND-RUN”  ACCIDENT PURSUANT TO WISCONSIN LAW,
SPECIFICALLY WIS. STAT. 8632.32(4).

This Court has stated,

Pursuant to Wis. Stat. 8632.32(4)(a)2.b., hit-and-
run accidents are included within the statutorily
mandated uninsured motor vehicle coverage. A hit-
and-run occurs when three elements are satisfied:
(1) there 1s an unidentified motor vehicle; (2)
the unidentified vehicle is involved in a hit; and
(3) the unidentified motor vehicle “runs” from the
scene of the accident. Smith v. General Casualty
Insurance Company, 2000 WI 127 at § 10, 239 Wis.2d
646, 619 N.W.2d 882 (citing Theis v. Midwest Sec.
Ins. Co., 2000 Wl 15 at f 14-16, 232 Wis.2d 749,
606 N.W.2d 162).

Acuity does not dispute that the December 9, 2005
automobile/bicycle accident involved an unidentified motor
vehicle nor does it dispute that the unidentified motor

vehicle was 1involved iIn a “hit” with Zachary Zarder’s



bicycle. Acuity’s argument for denying UM coverage is that
the “run” element was not met in the December 9, 2005
accident.

Wisconsin case law had not specifically addressed the
“run” element, until the Court of Appeals published decision

of this case, Zarder v. Humana Insurance Company, 2009 WI

App. 34, 316 Wis.2d 573, 765 N.W.2d 839.

However, Acuity cites to, and argues from, a Wisconsin
Supreme Court case that mentions, without analysis, a
definition of “run”. The Supreme Court case iIs Hayne V.

Progressive Northern Ins. Co., 115 Wis.2d 68, 73-74, 339

N.W.2d 588 (1983). Acuity uses this case for the premise
that a “run” is a “fleeing from the scene of the accident”.
See Petitioner’s Brief, pgs. 12-16. This Court’s use of the
phrase “fleeing from the scene of the accident” as a
definition of “run” in Hayne is dicta.

This Court has previously stated that “Dicta iIs a
statement or language expressed In a court’s opinion which
extends beyond the facts in the case and is broader than
necessary and not essential to the determination of the

issues before it.” State v. Sartin, 200 Wis.2d 47, 60 at n.

7, 546 N.W.2d 449 (1996).
In Hayne, “The sole issue on appeal is whether sec.

632.32(4)(@)2.b., Stats., requires uninsured motorist



coverage for an accident involving an insured’s vehicle and
an unidentified motor vehicle when there was no physical
contact between the two vehicles.” Id., at 69 (Emphasis
Added).

In Hayne, this Court took up, discussed and decided the
issue of whether or not physical contact must occur for
there to be uninsured motorist insurance coverage pursuant
to Wis. Stat. 8632.32(4)(a)2.b. This Court’s definition for
the term “hit” was germane to deciding this issue. For this
reason, the Court thoroughly analyzed “hit” and applied a

definition that it felt was appropriate.

This Court’s definition of “run in Hayne was not

germane to the physical contact issue. This Court provided
no analysis to support its selection of the phrase “fleeing

from the scene of the accident” over other quoted

77 1

definitions of “hit-and-run Furthermore, this Court

provided no explanation of why it even selected a phrase to

define “run” when addressing the physical contact issue.

Acuity asks, “. . . if the Hayne Court’s definition of

the “run” component of “hit-and-run” was an “off-the-cuff”

1 These definitions varied from “. . . guilty of leaving the scene
of an accident without stopplng to render assistance or to comply with
legal requirements . . , “. . . designating or involving the driver of
a motor vehicle who drlves on after striking a pedestrian or another
vehicle . . .7, and “. . . designating, characteristic of, or caused by
the driver of a vehicle who illegally continues on his way after hitting
a pedestrian or another vehicle . . .” 1Id., at 73.



statement, as suggested by the Court of Appeals, why take
the affirmative step of applying meaning to “run” iIn the
first place?” Petitioner’s Brief at pages 17-18.

Acuity’s question is rhetorical because Hayne does not
provide an explanation why it briefly selected a definition
for “run” when “run” was not germane to the issue at hand.

Acuity Tfurther claims “It 1is undisputed that the
operator of the unidentified vehicle did not “flee” from the
scene.” Petitioner’s Brief at page 16. Zarders dispute
this.

IT this Court 1is so inclined to accept Acuity’s
definition that “run” 1is “fleeing from the scene of an
accident”, then this Court will need to provide some
guidance regarding what is necessary for a “flee” to have
occurred.

“Flee” 1s a relative term. In previous arguments filed
by Acuity, it has equated “flees” with the relative phrase
“swiftly away”. See P-Ap. 78.

Due to their relative meanings, it is difficult, if not
impossible, to establish consistent UM iInsurance coverage
results with the use of these terms. For example, exactly
how fast does a motor vehicle have to travel before a
reasonable insured would consider 1t to be moving “swiftly

away”? Would a motor vehicle have to leave the scene of an



accident faster than a human being could walk? Would the
vehicle have to travel faster than a human being can run?
Would a vehicle be moving “swiftly away” 1f 1t was traveling
faster than one mile per hour over the posted speed limit?
Would the vehicle have to be traveling twice the speed
limit? The hypotheticals could go on forever because the
relativeness of “flee” or move “swiftly away” is susceptible
to numerous reasonable meanings. In other words, these are
ambiguous terms.

Furthermore, what 11f an unidentified motor vehicle
“stops” after committing a “hit”? Would this eliminate the
possibility that the unidentified motor vehicle ran, fled,
or moved swiftly away from the scene of the accident after
stopping?

Acuity’s position, if accepted, would do nothing but
encourage further UM 1insurance coverage disputes regarding
“hit-and-run” accidents as there would be no logical “bright
line” rule regarding when UM insurance coverage would apply
or would not apply and, In many circumstances, would likely

lead to absurd results. See, Teschendorf, at 97 11-43

(discussion of statutory ambiguity and statutory plain
meaning that leads to absurd results).
Due to the absence of Wisconsin case law (other than

the Court of Appeals decision iIn Zarder) regarding analysis



of the 1issue of run in a “hit-and-run” UM 1insurance

coverage dispute, this Court must iInterpret Wisconsin
statutes, specifically Wis. Stat. 8§8632.32(4).
Wis. Stat. 8632.32(4) states in relevant part,

REQUIRED UNINSURED MOTORIST AND MEDICAL PAYMENTS
COVERAGES. Every policy of insurance subject to
this section that 1insures with respect to any
motor vehicle registered or principally garaged in
this state against loss resulting from liability
imposed by law for bodily injury or death suffered
by any person arising out of the ownership,
maintenance or use of a motor vehicle shall
contain therein or supplemental thereto provisions
approved by the commissioner:

() Uninsured motorist. 1. For the
protection of persons injured who are legally
entitled to recover damages from owners or
operators of uninsured motor vehicles because of
bodily 1injury, sickness or disease, 1including
death resulting therefrom, in limits of at least
$25,000 per person and $50,000 per accident.

2. In this paragraph, “uninsured motor
vehicle” also includes:

a. An iInsured motor vehicle i1f before or
after the accident the liability insurer of the
motor vehicle is declared insolvent by a court of
competent jurisdiction.

b. An unidentified motor vehicle involved
in a hit-and-run accident. Id.

Unfortunately, Wis. Stat. 8632.32(4)(a)2.b. does not

define “hit-and-run” accident. However, 8632.32(4)((a)(1)
sets forth the purpose of UM insurance coverage. The
purpose of coverage 1s, “[fJor the protection of persons



injured who are legally entitled to recover damages from

owners or operators of uninsured motor vehicles . . .7 Id.

The Wisconsin legislature decided to include
unidentified motor vehicles 1involved iIn a “hit-and-run”
accident as uninsured motor vehicles for the purposes of
uninsured motorist coverage. See, Id.

If uninsured motorist coverage was not available to
insureds that were injured by unidentified motor wvehicles in
“hit-and-run” accidents, then insureds would be wunable to
seek recovery for damages caused by the unidentified
motorist’s negligence. This would create a gap in insurance
coverage. Wis. Stat. §632.32'gs inclusion of “hit-and-run”
was meant to provide increased coverage to injured insureds,
not restrict coverage available to them.

However, this Court has declined UM insurance coverage
for ™“miss-and-run” accidents due to this Court’s public
policy concern of fraud.

In Smith v. General Casualty Insurance Company, 2000 WI

127 at 9§ 25, 239 Wis.2d 646, 619 N.wW.2d 882, this Court
addressed two public policy concerns arising from
unidentified motor vehicles involved iIn “hit-and-run”
accidents:

One public policy concern is of primary relevance

to our analysis, that of preventing fraud. The
physical contact element unambiguously included in
the term “hit-and-run” in Wis. Stat.

8632.32(4)(a)2.b. prevents fraudulent claims from

10



being brought by an insured driver who is involved
in an accident of his or her own making.

Under the circumstances of this case, when
physical contact has been applied by an
unidentified motor vehicle to an iIntermediate
motor vehicle and then transmitted through to the
insured’s vehicle, and where this physical contact
may be confirmed iIn such a way as to provide
safeguards against fraud, this purpose for the
physical contact requirement is satisfied. Id., at
M 25, citing Theis, 2000 WI 15 at ¥ 30, n. 10.

This Court further addressed the second public policy
concern mandating UM insurance coverage in “hit-and-run”
accidents as follows:

An additional policy concern is that the purpose
of the statutorily mandated uninsured motorist
coverage In Wis. Stat. 8632.32(4)(a) “is to
compensate an injured person who is the victim of
an uninsured motorist’s negligence to the same
extent as 1T the uninsured motorist were insured.”
Here, i1f the vehicle that negligently started the
chain reaction collision had been 1identified and
was insured, Smith could have recovered under that
policy. Thus, by iInterpreting the statute to
mandate coverage in the present case, Smith would
be compensated “to the same extent as 1i1f the
uninsured motorist was insured.” 1d., at Y 26.

In this case it 1s undisputed that the unidentified
motor vehicle hit Zachary Zarder’s bicycle. Therefore, the
public policy concern of fraud expressed iIn Smith iIs not
present. Rather, the public policy concern of mandating UM
coverage pursuant to Wis. Stat. 8632.32(4)(a) prevails 1in

this case.

11



Zarders have paid theilr premium payments to Acuity for
UM 1Insurance coverage. As mandated by Wis. Stat.
8632.32(4)(a), damages sustained by Zarders as a result of
an unidentified motor vehicle involved iIn a “hit-and-run”
accident are recoverable by Zarders pursuant to their UM
insurance coverage with Acuity.

Wisconsin case law (other than the Court of Appeals

(1] 77

decision in Zarder) has not specifically addressed the “run
issue. However, the three elements constituting a ‘“hit-and-
run” accident are (1) an unidentified motor vehicle, (2)
causes a “hit”, and (3) “runs”. See Smith, at 710. When an

unidentified motorist leaves the scene of an accident,

regardless of the speed of the unidentified motor vehicle, a

run” has occurred and an iInsurer IS required to provide UM
insurance coverage to 1its insureds. Whether or not the
unidentified motorist stopped before leaving the scene of
the accident 1is irrelevant. All three elements have
occurred in this December 9, 2005 motor vehicle/bicycle

accident involving Zachary Zarder. Therefore, Acuity 1is

required to provide UM insurance coverage to the Zarders.
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I11. IN THE DECEMBER 9, 2005 AUTOMOBILE/BICYCLE ACCIDENT,
THE UNIDENTIFIED MOTORIST WAS REQUIRED TO PROVIDE
ZACHARY ZARDER WITH IDENTIFYING INFORMATION PURSUANT TO
WIS. STAT. §346.67(1).

Wis. Stat. 8346.67(1) states iIn relevant part:

The operator of any vehicle involved 1iIn an
accident resulting iIn injury to . . . any person
or in damage to a vehicle which is driven . . . by
any person shall immediately stop such vehicle at
the scene of the accident . . . and in every event
shall remain at the scene of the accident until
the operator has fulfilled the following
requirements:

(a) The operator shall give his or her name,
address and the registration number of the
vehicle he or she 1is driving to the person
struck or to the operator or occupant of or
person attending any vehicle collided with;
and

(b) The operator shall, upon request and if
available, exhibit his or her operator’s
license to the person struck or to the
operator or occupant of or person attending
any vehicle collided with; and

(c) The operator shall render to any person
injured in such accident reasonable
assistance, including the carrying, or the
making of arrangements for the carrying, of
such person to a physician, surgeon or
hospital for medical or surgical treatment if
it 1s apparent that such treatment 1is
necessary or if such carrying is requested by
the Injured person. Id.

Wis. Stat. 8346.66 states, in part, that “. . . [346.67
to 346.70] do not apply to private parking areas at farms or

single-family residences or to accidents 1involving only

13



snowmobiles, all-terrain vehicles or vehicles propelled by
human power or drawn by animals.” 1d. (Emphasis added).

The December 9, 2005 automobile/bicycle accident did
not involve only a bicycle. It involved a motor vehicle and
a bicycle. Therefore, Wis. Stat. 8346.67(1) applies to this
type of accident.?

The unidentified motorist that caused the December 9,
2005 motor vehicle accident was required, pursuant to Wis.
Stat. 8346.67(1), to provide Zachary Zarder with i1dentifying
information before the unidentified motorist left the scene
of the accident.

The fact that the New Berlin Police Department did not
investigate the December 9, 2005 motor vehicle accident as a
“hit-and-run” accident is irrelevant to whether or not Wis.
Stat. 8346.67(1) was violated.

Acuity argues at pages 36-37 of Petitioner’s Brief that
8632.32(4)(a)2.b. and 8346.67 are not in pari materia.

This Court has stated, “In pari materia refers to
statutes relating to the same subject matter or having the
same common purpose. (Citation omitted). As a rule of
statutory construction, in pari materia requires the Court

to read, apply and construe statutes relating to the same

2Acuity’s initial argument was that Wis. Stat. §346.67 could not
apply because Zachary Zarder was operating a bicycle when it was struck
by a motor vehicle, but Acuity has subsequently abandoned that argument.
See, P-AP. 84.

14



subject matter together.” Beard v. Lee Enterprises, Inc.,

225 Wis.2d 1, 12 at n.7, 591 N.W.2d 156 (1999).

Regardless of whether or not 8632.32(4)(a)2.b. and
8346.67 are in pari materia, this Court is not prohibited
from analyzing Wis. Stat. 8346.67 when determining a
definition for “run”.

As indicated by the Court of Appeals,

The hit-and-run statute, Wis. Stat. 8346.67,
provides the clearer guidance we seek as to what
the legislature meant by the term “run” iIn “hit-
and-run”’. The Ilegislature 1is presumed to enact
statutory provisions with full knowledge of
existing laws. Hayne, 115 Wis.2d 84. When the
legislature added the *“hit-and-run” provision,
subparagraph (4)(a)2.b., to the Omnibus statute,
Wis. Stat. 8632.32, the rules of the road chapter
had included a hit-and-run statute for over twenty
years. See 8346.67 (1957); 1979 Wis. Act 102, §
171 (repealing Wis. Stat. 8632.32 and recreating
it with subsection ((4)()2.b.). Therefore, we
presume that the legislature had full knowledge of
the requirements in the “hit-and-run” statute when
it repeated that phrase in 8632.32(4)(a)2.b.”

See Zarder at Y 30.

Acuity has previously argued that Zachary Zarder’s
“dismissal” of the unidentified motorist eliminates the
unidentified motorist’s duty from following the requirements
of Wis. Stat. 8346.67(1) and subsequently prevents Zachary
Zarder from being provided UM insurance coverage from
Acuity. See, P-Ap. 82.

In other words, Acuity wants this Court to punish its

insured, Zachary Zarder (a 13-year old minor on the date of
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the accident) for failing to comprehend the ramifications of
not iInsisting upon 1identifying i1nformation before the
unidentified motorist left the scene of the accident.
However, no such statutory nor contractual duty has been
placed upon Zachary Zarder.

The only relevant contractual duties placed upon
Zarders by Acuity’s insurance policy are as follows:

1. A person claiming any coverage of this policy
must:

a. Cooperate with us and help us iIn any
matter concerning a claim or suit.

4. A person claiming Uninsured Motorist coverage
must notify the police within 24 hours of the
accident if a hit-and-run driver is involved.

(See P-AP 126, Petitioner’s Brief and Appendix,
Emphasis in original)

As iIndicated by Officer Jeffrey Kuehl’s report, this
automobile/bicycle accident was reported to the police on
the date of the accident, December 9, 2005. See, pg. P-Ap.
98-103.

Zarders have satisfied their contractual duties to
Acuity iIn this case.

Obviously, if the unidentified motorist would have
provided correct 1identifying information to Zachary Zarder
on December 9, 2005, this would not be a “hit-and-run”

accident by an unidentified motorist. However, the
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unidentified motorist remains unidentified 1In this case.

Therefore, the Zarders should not be penalized, through a

denial of UM 1i1nsurance coverage by Acuity, for the

unidentified motorist’s TfTailure to satisfy his statutory

duty pursuant to Wis. Stat. 8346.67(1).

IV. THE MAJORITY OF STATES THAT HAVE SPECIFICALLY ANALYZED
THE ““RUN” ISSUE IN A HIT-AND-RUN ACCIDENT HAVE PROVIDED
UNINSURED MOTORIST COVERAGE TO CLAIMANTS IN SITUATIONS
SIMILAR TO THE DECEMBER 9, 2005 MOTOR VEHICLE ACCIDENT.
Acuity urges this Court to TfTollow the holdings in

Connecticut, Minnesota and Washington that have denied UM

insurance coverage to claimants who were 1injured by an

unidentified motorist. Although Wisconsin courts are not
bound by holdings in other jurisdictions, this Court should
be aware that the jJurisdictions set forth by Acuity are in
the minority of states that have denied UM 1Insurance
coverage to a claimant when the unidentified motorist stops

at the scene of an accident before leaving unidentified.

Unidentified Motorists Who Stopped at the Accident
Scene

One group of cases has involved situations in
which the “unknown” driver stopped after the
collision, but could not be located later either
because the claimant had Tfailed to secure
sufficient information from the other motorist or
because the iInformation provided by the other
motorist turned out to be Tfalse. Insurance
companies have sometimes argued that In instances
in which the tortfeasor stops at the scene of the
accident, but when for one reason or another not
enough information is taken to locate the driver
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later, no claim can be asserted under the hit-and-
run coverage provision. In these cases, iInsurance
companies have urged that the iInsured could or
should have fully ascertained the identity of the
driver of the other vehicle at the scene of the
accident.

In contrast to the rigid and literal construction

sometimes accorded the “physical contact”
requirement 1in “hit-and-run” cases discussed in
the preceding sections, courts have almost

invariably rejected the 1insurer’s arguments with
respect to the failure of a claimant to ascertain
the identity of the tortfeasor in these
situations. Courts generally have not allowed
insurance companies to restrict the coverage to
situations when the unknown motorist Tflees the
scene of the accident without stopping to give any
opportunity for 1identification. In most of the
cases iIn which an 1issue has been raised as to
whether the claimant could or should have
ascertained the identity of a hit-and-run
motorist, the courts have concluded that the
insured’s failure did not preclude recovery.
89.10, The requirement of an unascertainable
driver or owner, Uninsured and Underinsured
Motorist Coverage, 3" Edition, Allen I. Widiss and
Jeffrey E. Thomas (2005) at pg. 691.

As indicated above, the majority of states provide UM
insurance coverage to claimants that have been iInjured by an
unidentified motorist who stops to check on an Injured party
in a “hit-and-run” accident. There are 14 such
jurisdictions that for one reason or another have provided
UM insurance coverage in accidents where a claimant could or

should have ascertained the identity of a “hit-and-run”

motorist. See Id., at footnote 3, pg. 691-695. Examples of

18



two such jurisdictions that provided uninsured motorist
coverage are Massachusetts and Pennsylvania.

In Commerce Insurance Company V. Mendonca, 57

Mass.App.Ct. 522, 784 N.E.2d 43 (Mass. App. Ct. 2003), the
uninsured motorist claimant, Mendonca, was the passenger in
a vehicle that was rear-ended by an unidentified motorist.
The wunidentified motorist then asked claimant if she was
“OK” and when Mendonca answered she was, the unidentified
motorist eventually left the scene of the accident without
providing any identifying information. When Mendonca
discovered she was injured by this motor vehicle accident,
she made a UM claim with her 1iInsurance company, Commerce
Insurance. Her 1insurer denied UM 1insurance coverage and
sought a declaratory order denying coverage. Commerce was
successful at the trial court level, but lost on appeal. At
the appellate level, Commerce relied on Sylvestre and
Lhotka, ironically, these are two of the minority cases that
Acuity relies upon in this case to support their denial of
UM iInsurance coverage to Zarders.

The Court of Appeals iIn Mendonca was not persuaded by
Commerce’s arguments and declared that UM insurance coverage
existed for Mendonca because there was a “hit-and-run”
accident. In reaching i1ts decision to provide UM iInsurance

coverage fTor this “hit-and-run” accident, the Court stated
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as follows: “An 1iInjured person who is not aware of his
injury until 1t iIs too late to take steps to make the
necessary identification is iIn precisely the same situation
of deprivation of remedy as he would be if he knew he were
hurt but the other driver left the scene without opportunity
to identify him.” 1d. at 525.

The Court further stated that,

Relying on jurisdictions that treat flight from
the scene as the “focal element” of the term “hit
and run”, Commerce argues that where, as here, the
driver who caused the collision stopped, Mendonca
cannot prove the “presumptatively at fault
vehicle” was a “hit and run” auto. [Footnote 4
referencing cases cited by the insurer, Commerce.]
This narrow interpretation effectively would leave
a gap in mandated coverage by providing protection
to a person injured by an identified, but
uninsured, operator or by an operator whose post-
accident flight prevents identification, while
denying protection when the operator does not
immediately flee but nevertheless leaves the
accident without being identified. Such a
coverage gap is contrary to the general purpose of
legislatively mandated [liability and uninsured
motorist insurance, which is to give some measure
of financial protection to persons iInjured by the
negligent driving of others. 1d., at 525-526.

In Binczewski v. Centennial Insurance Company, 354

Pa.Super. 229, 511 A.2d 845 (1986), “This case arose from a
motor vehicle collision involving appellee Hyewon
Binczewski. Appellee was i1nvolved i1in an automobile accident
on January 11, 1984. The driver of the vehicle that struck

Mrs. Binczewski’s car stopped to ask i1f she was hurt and
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then immediately left the scene. No exchange of iInsurance
information or names occurred. Soon after, a police officer
arrived.” See Id. at 230.

In the Binczewski case, the appeal of UM insurance

coverage occurred after an arbitration panel awarded
Binczewski a recovery. One of the arguments on appeal 1iIn

Binczewski was that Mrs. Binczewski intentionally allowed

the operator of the other vehicle to leave the scene. As
stated by the Pennsylvania court, *“. . . appellant
[Centennial Insurance Company] claims that Mrs. Binczewski
intentionally allowed the operator of the other vehicle to
leave the scene of the accident without taking any
information on the operator.” Id.

The Court addressed this issue as follows:

In the insurance policy issued by Centennial to
Mrs. Binczewski, one of the definitions of an
uninsured motor vehicle i1s “a hit and run vehicle
Whose operator or owner cannot be identified .

. This 1s precisely the class of motor
vehlcle which struck Mrs. Binczewski’s automobile.
The driver in this case stopped momentarily to
ascertain whether appellee was iIn need of
emergency assistance, but he is nonetheless a hit-
and-run driver. He had a duty to ‘“give his name,
address and the registration number of the vehicle
he (was) driving . . .7 75 Pa.Cons.Stat.Ann.
Sec. 3744(a) (Purdon 1977). That he neglected
that duty is no fault of appellee. 1d. at 231.

The 2008 version of 75 Pa.Cons.Stat.Ann. 83744 (a)

(Purdon 2008) states that, “The driver of any vehicle
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involved In an accident resulting in iInjury to or death of
any person or damage to any vehicle or other property which
iIs driven or attended by any person shall give his name,
address and the registration number of the vehicle he 1is
driving, and shall upon request exhibit his driver’s license
and information relating to financial responsibility to any
person injured in the accident . . .” 1d. (Emphasis added).

The Mendonca and Binczewski cases both found insurers’

arguments unpersuasive regarding their denial of UM
insurance coverage arising from a “hit-and-run” accident by
an unidentified motorist who stops following an accident but
does not provide identifying information to a claimant.

As indicated by these cases, Pennsylvania and
Massachusetts were not persuaded to create gaps iIn UM
insurance coverage and shift the duty of providing
identifying information from an unidentified “hit-and-run”
driver to an injured claimant.

When applying Wis. Stat. 8632.32(4) and Wis. Stat.
8346.67(1) to the undisputed facts of this December 9, 2005
automobile/bicycle accident, this Court should reach a

similar result, as set forth in the Mendonca and Binczewski

cases, thereby mandating Acuity to provide UM insurance

coverage to Zarders arising from damages they sustained as a
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result of the December 9, 2005 automobile/bicycle “hit-and-

run” accident.

CONCLUSI1ON

Acuity’s arguments are unpersuasive and rely primarily
on dicta from Hayne.
Acuity urges this Court to apply relative terms such as

“flees” or move “swiftly away” as definitions that must be

met for an unidentified motorist to meet the run
requirement 1In a “hit-and-run” accident. This standard
would only lead to future UM insurance coverage disputes

because these terms are susceptible to more than one

reasonable meaning. A more appropriate definition of “run
IS that a “run” exists whenever an unidentified motorist
leaves the scene of the accident following a “hit”. A
temporary stop by the unidentified motorist is irrelevant.
The “run” element has been met in this case, and Acuilty 1is
required to provide UM iInsurance coverage, as Zarders have
satisfied their contractual and legal duties.

Zarders respectfully request this Court to affirm the
decisions of the Court of Appeals, District 1lI, and the

Waukesha County Circuit Court’s denial of Acuity’s motion

for declaratory judgment.
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24



CERTIFICATION

I certify that this Response Brief and Appendix of
Plaintiffs-Respondents Zarder conforms to the rules contained
in Wis. Stat. §809.19(8) (b) and (c) for a brief and appendix
produced with a monospaced font. The length of this Response
Brief is 24 pages.

Dated this 7" Day of December, 2009.

WAGNER LAW FIRM, S.C.

By_/s/ Luke M. Wagner
LUKE M. WAGNER
Attorney for Plaintiffs/Respondents
393 Red Cedar Street, Suite 1
Menomonie, Wisconsin 54751
(715) 235-6400
Wisconsin State Bar No. 1056153

DERZON & MENARD, S.C.

By Robert Menard

400 East Wisconsin Avenue

Suite 500

Mi lwaukee, Wisconsin 53202
(414) 276-2100

Wisconsin State Bar No. 1012866



CERTIFICATION OF COMPLIANCE WITH WIS. STAT. 8809.19(12)

I hereby certify that | have submitted an electronic
copy of this Brief, excluding the Appendix, if any, which
complies with the requirements of Wis. Stat. 8809.19(12). 1
further certify that this electronic Brief is 1identical to
the text of the paper copy of the Brief. A copy of this
certificate has been served with the paper copies of this
Brief filed with the Court and served on all parties.

Dated this 7" day of December, 2009.

WAGNER LAW FIRM, S.C.

By /s/ Luke M. Wagner
LUKE M. WAGNER
Attorney for Plaintiffs/Respondents
393 Red Cedar Street, Suite 1
Menomonie, Wisconsin 54751
(715) 235-6400
Wisconsin State Bar No. 1056153

DERZON & MENARD, S.C.

By Robert Menard

400 East Wisconsin Avenue

Suite 500

Milwaukee, Wisconsin 53202
(414) 276-2100

Wisconsin State Bar No. 1012866



INDEX TO RESPONDENTS’ APPENDIX

Page

Binczewski v. Centennial Insurance Company,
354 Pa.Super.229, 511 A.2d 845 (1986) 201 - 203

715 Pa.C.S.A. §3744 (Purdon 2008) 204



=

511 A2d 845
354 Pa.Super. 229, 511 A.2d 845

C

Binczewski v. Centennial Ins. Co.
Pa.Super.,1986.

Superior Court of Pennsylvania.
Hyewon BINCZEWSKI, Appellee,
V.
CENTENNIAL INSURANCE COMPANY, Appel-
lant,
Argued April 3, 1986.
Filed June 16, 1986.

Insured sought uninsured motorist coverage after
she was injured in automobile accident. The Court
of Common Pleas, Philadelphia County, Civil No.
3559, White, J., awarded insured damages of
$100,000, the full amount of the uninsured motorist
coverage policy. Insurer challenged award. The Su-
perior Court, No. 02644 Philadelphia 1985,
Olszewski, J., held that: (1) for purpose of auto-
mobile collision victim's entitlement to uninsured
motorist coverage, driver of offending vehicle, who
stopped momentarily to ascertain whether victim
was in need of emergency assistance, was nonethe-
less a “hit-and-run driver,” and (2) automobile col-
lision victim was entitled to uninsured motorist
coverage.

Affirmed.
West Headnotes
[1} Insurance 217 €~>2786

217 Insurance
217XXI1 Coverage--Automobile Insurance
217XXII(D) Uninsured or Underinsured Mo-
torist Coverage
217k2785 Uninsured Motorists or Vehicles
217k2786 k. In General. Most Cited
Cases
(Formerly 217k467.51(4.1), 217k467.51(4))
For purpose of automobile collision victim's entitle-
ment to uninsured motorist coverage, driver of of-

Page 1

fending vehicle, who stopped momentarily to ascer-
tain whether victim was in need of emergency as-
sistance, was nonetheless a “hit-and-run driver.”
75 Pa.C.S.A. § 3744(a).

[2] Insurance 217 €>2786

217 Insurance
217XX11 Coverage--Automobile Insurance
217XXI1I(D) Uninsured or Underinsured Mo-
torist Coverage
217k2785 Uninsured Motorists or Vehicles
217k2786 k. In General. Most Cited
Cases
(Formerly 217k467.51(4.1), 217k467.51(4))
Automobile collision victim, who was struck by
hit-and-run vehicle whose owner and operator
could not be identified, even though he had stopped
momentarily to ascertain whether victim was in
need of emergency assistance, was entitled to unin-
sured motorist coverage, where victim notified po-
lice officer of driver's departure at scene of colli-
sion. 42 Pa.C.S.A. § 3744(a).

|3] Insurance 217 €~22786

217 Insurance
217XXH Coverage--Automobile Insurance
217XXI11(D) Uninsured or Underinsured Mo-
torist Coverage
217k2785 Uninsured Motorists or Vehicles
217k2786 k. In General. Most Cited
Cases
(Formerly 217k467.51(4.1), 217k467.51(4))
Nothing in insurance policy imposes duty upon in-
sured to actively question driver of vehicle which
struck her when driver almost instantaneously
drove away and left no information, for purpose of
entitlement to uninsured motorist coverage. 42
Pa.C.S.A. § 3744(a).

[4} Insurance 217 €=°2694
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217 Insurance
217XXIl Coverage--Automobile Insurance
217XXII(A) In General
217k2689 Evidence
2172694 k. Weight and Sufficiency.
Most Cited Cases
(Formerly 217k467.62)
Record, including result of examination by auto-
mobile insurer's physician, who could not state that
automobile collision victim's injuries were not
caused by accident, contained ample evidence to al-
low finder of fact to determine that victim suffered
injuries which were caused by accident.

**846 *230 Francis T. McDevitt, Philadelphia, for
appellant.
Ira B. Shrager, Philadelphia, for appellee.

Before McCEWEN, OLSZEWSKI and KELLY, JJ.

OLSZEWSKI, Judge:

Appellant,  Centennial  Insurance = Company
(“Centennial”), challenges the denial of its petition
to correct and modify an award of arbitrators. This
case arose from a motor vehicle collision involving
appellee Hyewon Binczewski. Appellee was in-
volved in an automobile accident on January 11,
1984. The driver of the vehicle that struck Mrs.
Binczewski's car stopped to ask if she was hurt and
then immediately left the scene. No exchange of in-
surance information or names occurred. Soon after,
a police officer arrived. At the time of the accident,
appellee was insured by appellant. Following an ar-
bitration hearing, a decision was rendered in favor
of Mrs. Binczewski. She was awarded damages of
$100,000,*231 the full amount of the uninsured
motorist coverage in the policy issued to her by
Centennial.

Centennial challenges this award on three grounds.
First, appellant claims that Mrs. Binczewski inten-
tionally allowed the operator of the other vehicle to
leave the scene of the accident without taking any
information on the operator. Appellant argues that
because of this, appellee, as a matter of law, cannot

Page 2

prove that the accident was caused by an
“uninsured motor vehicle.” Appellant's second is-
sue is merely an extension of the first. Appellant ar-
gues that, as a matter of law, it is entitled to a modi-
fication or correction of the award because appellee
did not prove that an uninsured motor vehicle was
involved. Finally, appellant argues that appellee's
proofs as to damages were insufficient. We do not
agree with any of appellant's contentions and affirm
the order of the court below.

[1] In the insurance policy issued by Centennial to
Mrs. Binczewski, one of the definitions of an unin-
sured motor vehicle is “a hit and run vehicle whose
operator or owner cannot be identified....” Repro-
duced record at 14a. This is precisely the class of
motor vehicle which struck Mrs. Binczewski's auto-
mobile. The driver in this case stopped momentar-
ily to ascertain whether appellee was in need of
emergency assistance, but he is nonetheless a hit-
and-run driver. He had a duty to “give his name,
address and the registration number of the vehicle
he (was) driving...” 75 Pa.Cons.Stat. Ann. Sec.
3744(a) (Purdon 1977). That he neglected that duty
is no fault of appellee.

[2][3] That portion of the insurance policy entitled
“Duties After an Accident or Loss” states that “(a)
person seeking Uninsured Motorists Coverage must
also: 1. Promptly notify the police if a hit and run
driver is involved. 2. Promptly send us copies of
the legal papers if a suit is brought.” Reproduced
record at 11a. Under the policy issued by Centenni-
al, Mrs. **847 Binczewski is entitled to coverage.
Appellee was struck by a hit-and-run vehicle whose
owner and operator cannot be identified. Appellee
notified *232 the police officer at the scene of the
collision. We agree with the lower court that noth-
ing in the insurance policy imposes a duty upon ap-
peliee to actively question the driver of the vehicle
which struck her “when the driver almost instantan-
eously drove away and left no information. The is-
sue has not been discussed in Pennsylvania case
law and we find the cases cited by petitioner, of
other jurisdictions, to be unpersuasive.” Lower

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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court opinion at 2-3.

[4] We find appellant's final argument, that the
medical evidence was insufficient to justify an
award for damages, to be without merit. The record
contains ample evidence to allow the finder of fact
to determine that appellee suffered injuries which
were caused by the accident, including the results
of an examination by appellant's physician, who
could not state that Mrs. Binczewski's injuries were
not caused by the accident. The evidence was suffi-
cient to support the damages awarded to appellee.

The order of the lower court is affirmed.
Pa.Super.,1986.

Binczewski v. Centennial Ins. Co.

354 Pa.Super. 229, 511 A.2d 845

END OF DOCUMENT
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3 Page 1
75Pa.C.S.A. § 3744

>
Effective: [See Text Amendments]

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 75 PA.C.S.A. VEHICLES
PART III. OPERATION OF VEHICLES
CHAPTER 37. MISCELLANEOUS PROVISIONS
SUBCHAPTER C. ACCIDENTS AND ACCIDENT REPORTS
= § 3744. Duty to give information and render aid

(2) General rule.--The driver of any vehicle involved in an accident resulting in injury to or death of any per-
son or damage to any vehicle or other property which is driven or attended by any person shall give his name,
address and the registration number of the vehicle he is driving, and shall upon request exhibit his driver's li-
cense and information relating to financial responsibility to any person injured in the accident or to the driver or
occupant of or person attending any vehicle or other property damaged in the accident and shall give the inform-
ation and upon request exhibit the license and information relating to financial responsibility to any police of-
ficer at the scene of the accident or who is investigating the accident and shall render to any person injured in
the accident reasonable assistance, including the making of arrangements for the carrying of the injured person
to a physician, surgeon or hospital for medical or surgical treatment if it is apparent that treatment is necessary
or if requested by the injured person.

(b) Report of accident to police.—In the event that none of the persons specified are in condition to receive the
information to which they otherwise would be entitled under subsection (2) and no police officer is present, the
driver of any vehicle involved in the accident after fulfilling all other requirements of section 3742 (relating to
accidents involving death or personal injury) and subsection (a), in so far as possible on his part to be per-
formed, shall forthwith report the accident to the nearest office of a duly authorized police department and sub-
mit to the police department the information specified in subsection (a).

(c) Duty of occupants if driver disabled.--Whenever the driver of a vehicle is physically unable to give the in-
formation or assistance required in this section and there are other occupants in the vehicle at the time of the ac-
cident who are physically able to give the information or assistance required in this section, each of the other oc-

cupants shall fully reveal the identity of himself and the identity of the driver of the vehicle and of the owner of
the vehicle of which they are occupants and shall otherwise perform the duties of the driver as set forth in sub-

section (a).
Current through Act 2008-18

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT
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ARGUMENT

I. THE DECEMBER 9, 2005 INCIDENT WAS NOT A “HIT-AND-RUN”
ACCIDENT BECAUSE NO “RUN” OCCURRED.

The Zarders argue Wisconsin case law 1is wholly bereft

ANY ”

of analysis of the meaning of “run” as that word is used in
the term “hit-and-run” in an uninsured motorist context. In
support of this position, the Zarders criticize ACUITY’s
reliance on this Court’s decision in Hayne v. Progressive

Northern Insurance Company, which ACUITY asserts provides a

A\Y 4

clear definition of the “run” component of the term “hit-
and-run” for purposes of Wisconsin law. 115 Wis. 2d 68, 339
N.W.2d 588 (1983). Basically, the Zarders seek to limit
Hayne’s controlling aspect by suggesting the discussion in

”

Hayne regarding the meaning of “run is dicta and 1is
otherwise immaterial to this Court’s analysis, claiming the

Hayne court performed no analysis as to the meaning of

A\Y 4

run.” See Brief and Appendix of Plaintiffs-Respondents at

The Zarders’ assertion that the discussion of “run” in
Hayne constitutes dicta because Hayne “provided no analysis
to support its selection of the phrase ‘fleeing from the
scene of an accident’ over other quoted definitions of
‘hit-and-run,’” 1is incorrect. Id. First, the Hayne court

did not simply select the phrase “fleeing from the scene of



an accident” from one of multiple dictionary definitions
the court considered 1in attributing meaning to the term

“hit-and-run.” Rather, the Hayne court chose to accord

A\Y

run” with “flee,” despite the fact that none of the

referenced dictionary definitions included “flee” 1in the

A)Y ”

run component of the term “hit-and-run.” The fact that

A)Y

the Hayne court equated “run” with “flee” when considering

less-than-identical definitions that did not, themselves,

4

reference “flee” 1in connection with “run,” lends credence

to ACUITY’s position that the Hayne court affirmatively

4

sought to ascribe meaning to “run” and, further, shows the

A\Y 44

discussion of “run” was germane to the principal issue in
Hayne and not dictum. State v. Kruse, 101 Wis. 2d 387, 392,
305 N.w.2d 85 (1981).

Second, the Zarders’ contention ignores the Hayne
court’s efforts to assess the "“legislature’s intent" by
according “hit-and-run” its “common and accepted meaning.”
Hayne, 115 Wis. 2d at 74 (citation omitted). Employing the
referenced dictionary definitions, the Hayne court did just
that, concluding specifically that the definitions
“uniformly indicate that ‘hit-and-run’ includes two

elements: a ‘hit’ or striking, and a ‘run,’ or fleeing from

the accident scene.” Id. at 75 (emphasis added).



A\Y

The Zarders further argue that to accord “run” with
“fleeing from the scene of an accident” will require this
Court to provide guidance in the future to what, exactly,
is necessary for a “flee” to occur. See Brief and Appendix
of Plaintiffs-Respondents at 7-8. On this point, the
Zarders claim “flee” 1is a “relative” term “susceptible to
numerous reasonable meanings,” and brazenly contend that to

A\Y

accord “run” with "“fleeing from the scene of an accident”
would result in an increase in uninsured motorist insurance
coverage disputes involving possible “hit-and-run”
accidents “as there would be no logical ‘bright line’ view
regarding when UM insurance coverage would apply or would
not apply and, in many circumstances, would likely to lead
to absurd results.” Id.

In making this argument, the Zarders disregard the
designed absence of a bright-line definition of the term
“hit-and-run” in Wisconsin’s Omnibus statute and flatly

ignore this Court’s commentary regarding the absence of a

need for a bright-line rule as to the meaning of “hit-and-

”

run. In Hayne, this Court concluded that the statutory
language of Wis. Stat. § 632.32(4) (a)2.b. - including the
term “hit-and-run” - 1is wunambiguous. 115 Wis. 2d at 74.

Citing to the legislative history of the same statute, this

Court has acknowledged that “[a] precise definition of hit-



and-run 1is not necessary for 1in the rare cases where a

4

question arises, the court can draw the line.” See Theis V.
Midwest Sect. Ins. Co., 2000 WI 15, 9 18, 232 Wis. 2d 749,
606 N.W.2d 162. Id.

The instant case 1s not one of these “rare cases.” It

is undisputed there was no “flee” and in accordance with

” A

Hayne, absent a “fleeing,” there can be no “run.” Without a
“run,” there can be no “hit-and-run.” Accordingly,
insurance coverage to the Zarders is precluded.

Arguing there 1s no case law in Wisconsin construing

A\Y 4

run” in a “hit-and-run” context, the Zarders seek to have
this Court ignore Hayne altogether and, instead, ask this
Court to “interpret Wisconsin statutes, specifically Wis.
Stat. § 632.32(4).” See Brief and Appendix of Plaintiffs-
Respondents at 9. In doing so, the Zarders - eschewing any
statutory construction analysis - simply state that Section
632.32(4) does not define “hit-and-run” accident and, with
that, the Zarders immediately turn their attention to the

7

claimed “purpose of UM insurance coverage,” as set forth in
Section 632.32(4) (a) (1). Id. at 9-10. The Zarders argue
that if uninsured motorist coverage 1is not available to
insureds that are injured by unidentified motor wvehicles in

“hit-and-run” accidents, then insureds would be unable to

seek recovery for damages caused by the unidentified



motorist’s negligence, leaving a gap 1in insurance coverage.
Id. at 10.

The Zarders’ argument lacks coherency inasmuch as
implicit in the argument is a contention that the ruling in
ACUITY’s favor will preclude wholly an award of uninsured
motorist benefits to all insureds injured by unidentified
motor vehicles in “hit-and-run” accidents. ACUITY is not
asking this Court to endorse a denial of insurance coverage
where injury results from a “hit-and-run” accident. Where a
“hit-and-run” accident occurs and an unidentified motor
vehicle otherwise satisfies the definition of “hit-and-run”
vehicle as that phrase is wused in an insurance policy

and/or Wisconsin’s Omnibus statute, coverage 1is warranted.

A\Y ”

Conversely, where no run occurs, there can be no “hit-
and-run” accident and, likewise, no “hit-and-run” vehicle.
In those case - of which, coincidentally, this case is one
- uninsured motorist coverage ought to be precluded.

Citing to “public policy concerns” in Smith v. General
Casualty Insurance Company, 2000 WI 127, 239 Wis. 2d 646,
619 N.W.2d 6 2d 882, the Zarders boldly assert “the public
policy concern of mandating UM coverage pursuant to Wis.
Stat. § 632.32(4) (a) prevails in this case.” See Brief and

Appendix of Plaintiffs-Respondents at 11. The Zarders

provide no support for this assertion, apart from the



incredible c¢laim that ™

leaves the scene of an accident,

the unidentified motor wvehicle, a

[w]hen

an unidentified motorist
regardless of the speed of

‘run’ has occurred and an

insurer is required to provide UM insurance coverage to its

insureds.” Id. at 12.

has no merit.

First, the position 1is
of “hit-and-run.” “Run” has
anywhere else, to simply

motorist leaves the scene of

Second, the Zarders’

A\Y 44

meaning of “run” in Hayne,

The Zarders’

position in this regard

contrary to the plain meaning

not been defined, in Hayne or

mean “when an unidentified
an accident.”
position 1is contrary to the

as well as extrajurisdictional

case law authority detailed in ACUITY’s Brief at pages 21 -

26. Here, the unidentified

assistance to Zachary

Zarder,

motorists attempted to render

and Zarder affirmatively

acted to dismiss the occupants of the unidentified wvehicle

from the scene.

A\Y

thus, there can be no “run.

no “hit-and-run.”

Zarders is precluded.

It is undisputed there was no

Accordingly,

“flee” and,

Without a “run,” there can be

insurance coverage to the

ITI. WISCONSIN STATUTE § 346.67 HAS NO APPLICATION TO THE
PRESENT ACTION.
The Zarders argue the unidentified motorist involved
in the December 2005 incident was required to provide



Zachary Zarder with identifying information in a manner
consistent with that detailed in Wis. Stat. § 346.67(1).
What the Zarders fail to state is how a failure to comply
with § 346.67(1) dimpacts this Court’s consideration of
whether a “hit-and-run” accident occurred 1in the instant
case.

ACUITY agrees that 1if the unidentified motorist
provided identifying information to Zarder in manner
consistent with Section 346.67, the present coverage issue
would not be before this Court. At the same time, however,
the fact that the unidentified motorist did not comply with
Section 346.67 does not, 1in and of itself, command the
result that a “hit-and-run” accident occurred.

The Zarders claim that by distinguishing the concept
of “hit-and-run” in connection with the availability, if
any, of uninsured motorist Dbenefits under Wisconsin’s
Omnibus statute from the identification requirements of
Section 346.67, ACUITY is aiming to punish Zarder “for
failing to comprehend the ramifications of not insisting
upon identifying information before the unidentified
motorist left the scene of the accident.” See Brief and
Appendix of Plaintiffs-Respondents at 16. This is not the

case.



A\Y ”

An analysis of whether a “run” occurred in the present
matter puts the focus squarely on the actions of the
unidentified driver and despite the Zarders’ —contrary
contention, creates no duty and/or obligation on the part
of Zachary Zarder. This is the case, whether the analysis
is based on Hayne or Section 346.67.

The requirements detailed in Section 346.67, however,
have no application to this matter because there is nothing
in the statute that accords its language with the language
of the Omnibus statute. The Omnibus statute and Section
346.67 appear 1in different chapters of the Wisconsin
Statutes and relate to different subject matters. Section
346.67 1s contained within statutory provisions governing
Wisconsin’s Rules of the Road and details requirements for
the operator of a vehicle, the failure to follow which may
result in criminal penalties. The Omnibus statute, on the
other hand, concerns insurance law and has as its purpose,
not the enforcement of criminal laws, but, rather, the
provision of coverage to the insured and compensation to
victims of automobile accidents.

Section 346.67 is not significant in the Court’s

analysis of the instant case. Hayne controls and precludes

a finding of insurance coverage to the Zarders.



IIT. EXTRAJURISDICTIONAL AUTHORITY RELIED UPON BY THE

RESPONDENTS DOES NOT SUPPORT THE RESPONDENTS’ POSITION

AS THE “MAJORITY” POSITION IN SIMILARLY-SITUATED FACT

SCENARIOS AND, MOREOVER, WILL NOT PERMIT A FINDING A

“HIT-AND-RUN” ACCIDENT OCCURRED ON DECEMBER 9, 2005.

The Zarders claim that extrajurisdictional authority
relied on by ACUITY equates with “the minority of states
that have denied UM insurance coverage to a claimant when
the unidentified motorist stops at a scene of an accident
before leaving unidentified.” See Brief and Appendix of
Plaintiffs-Respondents at 17. Conversely, the Zarders argue
that their position 1is consistent with the majority of
states that have analyzed issues similarly situated to the
present action. As noted in ACUITY'’s Brief and Appendix, a
review of the second source materials submitted by the
Zarders reveals the contrary. See Brief and Appendix of
Defendant-Appellant-Petitioner at 27-28.

Of the cases detailed in connection with the Zarders’
proposition, eighteen are described in relative detail. Of
the eighteen cases with detailed descriptions, seven of the
cases relate to the provision of false information by the
unidentified motorist - a circumstance not present here -
while the balance of the cases are factually dissimilar to

the instant case, be it due to the absence of a means of

learning the identity of the alleged hit-and-run driver or



the near instantaneous manner in which the wunidentified
motorist left the scene.

Though the Zarders purport to argue the majority
position, they cite in support of their Response only two
cases, Commerce Insurance Company v. Mendonca, 57 Mass.
App. Ct. 522, 784, N.E.2d 43 (Mass. App. Ct. 2003) and
Binczewski v. Centennial Insurance Company, 354 Pa.Super
229,511 A.2d 845 (Penn. Super. Ct. 1986). As with the other
cases the Zarders claim support their arguments, the
decisions 1n Mendonca and Binczewski are distinguishable
from the present matter.

Mendonca involved an uninsured motorist c¢laimant,
Mendonca, who was a passenger in a car that was stopped for
a red light when it was struck from behind by another
vehicle. 57 Mass. App. Ct. at 522. As detailed in ACUITY’s
Brief and Appendix, to conclude flight is not an
indispensible element of “run”, the Mendonca court relied
on Massachusetts courts’ nonliteral approach to the meaning
of “hit-and-run” as support for its decision. See Brief and
Appendix of Defendant-Appellant-Petitioner at 28-29 (citing
Mendoca at 524). Specifically, the Mendonca court relied on
a decision that rejected a literal interpretation of “hit-
and-run” and concluded that “physical contact is not part

of the usual and accepted meaning of the term.” Id. (citing

10



Surrey v. Lumbermens Mut. Cas. Co., 384 Mass. 171, 176, 424
N.E.2d 234 (1981)).

Such an analysis 1is inconsistent the more 1literal
approach to the meaning of the term “hit-and-run” taken by
Wisconsin courts. Wisconsin courts have established the
term  “unambiguously includes an element of ©physical
contact[.]” DeHart v. Wis. Mut. Ins. Co., 2007 WI 91, q15,
734 N.W.2d 394. Employing the inverse of the methodology of
the Mendonca court, then, Hayne and its definition of “hit-
and-run” exist as ample authority for the proposition that

Wisconsin treats flight as an indispensable element of

A\Y 4

run.
Moreover, there was no evidence in Mendonca that the
unidentified motorist was reassured that there was neither
injury nor damage, only that the operator of the vehicle in
which Mendonca was a passenger spoke with the unidentified
motorist and agreed there was no significant damage to the
vehicles. Here, conversely, the occupants of the
unidentified vehicle stopped, attempted to provide aid to
Zachary Zarder, and Zarder affirmatively acted to dismiss
the unidentified motorists from the scene of the accident.
As with Mendonca, Binczewski has no application in the
present action. 354 Pa.Super 229, 511 A.2d 845 (Penn.

Super. Ct. 1986). As noted in ACUITY’s Brief and Appendix,

11



though the very 1limited set of undisputed facts in
Binczewskli may appear similar to those 1in the present
action, the Binczewski decision provides no insight into
how this Court should analyze the present mater. See Brief
and Appendix of Defendant-Appellant-Petitioner at 30-32.

First, there is no mention in Binczewski as to how the
Binczewski court, or Pennsylvania courts, generally, define
the term “hit-and-run,” be 1t in an uninsured motorist
context or any other context. 1In addition, the matter
before the Binczewski court was one of first impression and
one in which the Binczewski court relied on Pennsylvania’s
criminal hit-and-run driver statute to arrive at its
conclusion, an approach that as noted above, is improper in
the instant case.

As noted above, to conclude the historical facts give
rise to a “hit-and-run” requires a “run,” or “fleeing” from
the scene of the accident. Because the operator of the
unidentified vehicle stopped at the scene and inquired as

to the well-being of Zachary Zarder, there was no “flee,”

A\Y ”

and thus, pursuant to Hayne, no “run.” Consequently, there
is no “hit-and-run,” precluding a finding of insurance

coverage in favor of the Zarders.

12



CONCLUSION
For the arguments stated herein and the authority
cited above, Defendant-Appellant-Petitioner, ACUITY, A
Mutual Insurance Company, respectfully requests this Court
reverse the ruling of the lower courts regarding the denial
of ACUITY's Motion for Declaratory Judgment. Should the
matter be remanded, ACUITY requests the Circuit Court be
directed to enter an Order granting ACUITY’'s Motion for
Declaratory Judgment.
Dated at Waukesha, Wisconsin this 18th day of
December, 2009.
GRADY, HAYES & NEARY, LLC
Attorneys for Defendant-

Appellant-Petitioner, ACUITY,
A Mutual Insurance Company

By: /s/
Daniel K. Miller
dkm@ghnlawyers.com
State Bar No. 1041473
Lance S. Grady
lsg@ghnlawyers.com
State Bar No. 1012521

P.O. ADDRESS:

N14 w23777 Stone Ridge Drive
Suite 200

Waukesha, WI 53188

262) 347-2001

262) 347-2205 fax
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INTRODUCTION

The issue in this case is whether Zachary Zarder is entitled to
Uninsured Motorist (UM) benefits under the terms of Acuity’s insurance
policy and/or the omnibus insurance statute. Zachary was struck by an
unidentified motor vehicle while riding his bike. The driver of the vehicle
briefly stopped and then fled the scene without providing identifying
information. This Court must decide whether such an unidentified motor
vehicle constitutes a “hit-and-run” vehicle.

The Wisconsin Association For Justice (“WAJ”) respectfully
submits that the phrase “hit-and-run” vehicle can reasonably be read—and
should be read—to include an unidentified vehicle that strikes an insured,
whose operator is unknown, and who flees the scene of an accident without
providing identifying information. No Wisconsin case or statute limits the
definition of “hit-and-run” to an accident involving an unidentified vehicle
that “immediately flees” the scene of an accident. Such a result would be
contrary to the purpose of “hit-and-run” UM insurance—to provide the
victim of an accident compensation where the tortfeasor driver cannot be

identified. This result is supported by the common, ordinary meaning of



the term “hit-and-run,” as well as its use in Wisconsin’s omnibus insurance
statute, and the requirements of Wisconsin’s criminal “hit-and-run” statute.

Hayne v. Progressive Northern Insurance Co., 115 Wis. 2d 68, 339

N.W.2d 588 (1983), is not dispositive because, although the Court equated
“running” with “fleeing,” the Court never defined the term “flee” and never
addressed when a “flee” must occur. “Flee,” can mean either leaving an
area with haste or leaving an area when required by law to stay. Because
Wisconsin law requires a motorist to stay at a scene of an accident and
furnish identifying information to the injured driver, “fleeing” is properly
interpreted as leaving a scene without providing such information.
Therefore, WAJ respectfully requests that this Court hold that an
unidentified vehicle whose operator fails to provide identifying information
before leaving the scene of an accident constitutes a “hit-and-run” vehicle
within the meaning of Acuity’s policy and Wis. Stat. § 632.32(4)(a)2.b'—
regardless of whether and how long the driver may “stop” at the scene.

BACKGROUND

Zachary Zarder was seriously hurt after being struck by an

unidentified vehicle while riding his bicycle. The occupants of the

L All references to Wisconsin Statutes are to the 2007-08 version, unless otherwise indicated.



unidentified vehicle fled the scene without providing any identifying
information after briefly stopping to inquire as to Zachary’s well-being.

Zarder v. Humana Ins. Co., 2009 WI App 34, 11 2-4, 316 Wis. 2d 573, 765

N.W.2d 839. Zachary’s parents made a claim for UM benefits under their
policy with Acuity. The policy states that an “uninsured motor vehicle”
includes “a hit and run vehicle whose operator or owner in unknown.” “Hit
and run” is not defined. Acuity denied coverage because the unidentified
driver briefly stopped before leaving the scene of the accident. 1d., 11 5-6.

ARGUMENT

l. THE TERM "HIT-AND-RUN” IN ACUITY’S POLICY IS NOT
LIMITED TO A VEHICLE THAT IMMEDIATELY FLEES THE
SCENE OF AN ACCIDENT.

Acuity argues the term “hit-and-run vehicle” in its policy means a
vehicle that immediately flees the scene of an accident without ever
stopping. There is nothing in the text of its policy, Wisconsin case law, or
Wisconsin statutes that support this restricted definition of the phrase.
Rather, the term “hit-and-run vehicle” can be reasonably interpreted to
include a vehicle operated by a driver that temporarily stops at the scene of

the accident but then flees without providing any identifying information.



A. The Term *“Hit-and-Run Vehicle” Can Reasonably Be
Interpreted to Mean a Motor Vehicle Whose Operator
Flees The Scene of an Accident Without Identifying

Himself.
Because the phrase “hit-and-run vehicle” is undefined in Acuity’s
policy, this Court must apply the common, ordinary meaning of that phrase

as understood by a reasonable insured. See State Farm Mut. Auto. Ins. Co.

v. Rechek, 125 Wis. 2d 7, 10, 370 N.W.2d 787 (Ct. App. 1985). To this
end, “the test is not what the insurer intended its words to mean but what a
reasonable person in the position of an insured would have understood the

words to mean.” McPhee v. Am. Motorists Ins. Co., 57 Wis. 2d 669, 676,

205 N.W.2d 152 (1973).
If there are two competing reasonable interpretations of a word or
phrase, the policy is ambiguous. “Whatever ambiguity exists in a contract

of insurance is resolved in favor of the insured.” Caporali v. Washington

National Insurance Co., 102 Wis. 2d 669, 666, 307 N.W.2d 218, 221

(1981).

Zarder and General Casualty have presented this Court with a series
of foreign cases that take differing approaches as to whether the term “run”
requires fleeing after an accident without stopping or fleeing after an

accident without providing identifying information. Clearly, there is a split



of judicial authority on the issue and reasonable courts have reached
different conclusions. As the New Hampshire Supreme Court astutely

noted in Wilson v. Progressive Northern Insurance Company, 868 A.2d

268, 274 (N.H. Sup. Ct. 2005): *“First, a hit-and-run vehicle can be
construed as a vehicle that does not stop at the scene of an accident. . . .
Alternatively, a vehicle that stops at the scene of the accident but then
leaves before the driver provides identifying information may also be
considered a hit-and-run vehicle.”

Notably, the Court in Hayne recognized that the phrases “hit-and-

run” and “hit-and-run driver” have several definitions, including:

- a person “guilty of leaving the scene of an accident
without stopping . . . to comply with legal
requirements”;

- “one that hits and runs away; esp. a hit-and-run
driver”;

- “the driver of a vehicle who illegally continues on his

way after hitting a pedestrian or other vehicle.”
Hayne, 115 Wis. 2d at 73 (emphasis added).
As discussed below, Wisconsin’s “legal requirements” under these
circumstances include both stopping at the scene and furnishing several
pieces of identifying information to the injured person. Therefore, as

applied to the facts of this case, the term “hit-and-run” in Acuity’s policy is



reasonably susceptible to more than one meaning, and, as such, is
ambiguous, and must be construed in favor of coverage.

B. No Wisconsin Case Requires a “Hit-and-Run” Vehicle to
“Immediately Flee” the Scene of an Accident.

Contrary to Acuity’s assertions, no Wisconsin case holds that the
term “hit-and-run” requires the immediate flight of an unidentified vehicle
from the scene of an accident in order for there to be a “run.” Other than
the Court of Appeals opinion below, no Wisconsin case has even addressed
the issue. Instead, Wisconsin courts have consistently used the word “run”
in a general sense of leaving the scene of an accident—without describing

when the run must occur. Smith v. Gen. Cas. Ins. Co., 2000 WI 127, { 10,

239 Wis. 2d 646, 619 N.W.2d 882.

1. Hayne is not dispositive because the Court never
defined the word “flee” and never addressed at what
point “fleeing” must occur.

The parties spend a significant amount of time discussing whether
the language in Hayne that refers to “fleeing” is dicta. WAJ respectfully
submits that this misses the point. Regardless of whether Hayne’s “fleeing”
language is binding or not, the fact remains that neither Hayne nor any
other decision in Wisconsin sets forth the point in time at which a vehicle

must “flee” to be considered a “hit-and-run vehicle.”



The admitted “sole issue” in Hayne was whether the word “hit” in
the phrase “hit-and-run” requires physical contact between two vehicles.
Hayne, 115 Wis. 2d at 69. Hayne discussed several definitions of the
phrase “hit-and-run” and determined all definitions had two components:
“a ‘hit’ or striking, and a ‘run’, or fleeing from the scene of the accident.”
Id. at 73-74.

The Court in Hayne did not elaborate as to what “fleeing” means or
address when a vehicle must flee in order to be a “hit-and-run vehicle.”
The Court did not consider whether “fleeing” means leaving the scene of an
accident immediately or leaving the scene of an accident without providing
identifying information. Hayne had no reason to do so, as the only issue it
addressed was whether the phrase “hit-and-run vehicle” contained a
physical contact requirement. Hayne’s discussion of “run” and “fleeing”
was merely incidental to its analysis of the meaning of “hit.”

Thus, even acknowledging that Hayne equated the word “run” with
“fleeing,” Hayne does not resolve this case.

2. The word “flee” itself has multiple definitions and is
ambiguous as applied to the facts of the present case.

Just as the word “run” can have multiple meanings when used in the

phrase “hit-and-run,” the dictionary definition of “flee” reveals that it can



be understood in two different fashions: “1. To run away, as from trouble
or danger. 2. To pass swiftly away.” The American Heritage College
Dictionary at 529 (4th Ed. 2004). These definitions of the word “flee”
mirror the dictionary definitions the Hayne court noted for the term “run.”
See Hayne, 115 Wis. 2d at 73. Both can be understood to mean leaving a
place to avoid “legal requirements” and “trouble,” or to leave a place

“swiftly,” “without stopping.”

Indeed, people commonly use the word “flee” to refer both to the act
of leaving an area quickly and to the act of leaving an area under
circumstances where the person is required to remain there by law. For
instance, people commonly refer to a criminal “fleeing the scene of a
crime.” However, a person can “flee” even if he has momentarily
“stopped.” No one can reasonably argue that a driver who pulls over to the
side of the road after being chased by a police car but then speeds away
after the officer exits the vehicle did not “flee” the scene—notwithstanding
the momentary stop.

Because the terms “hit-and-run” and “flee” are ambiguous and a

reasonable interpretation of both supports the insured’s position, Acuity’s

policy should be construed to provide coverage for Zachary.



Il. SECTION 632.32(4)(a) SHOULD BE INTERPRETED TO COVER
AN ACCIDENT WHERE AN UNKNOWN DRIVER LEAVES
THE SCENE WITHOUT PROVIDING IDENTIFYING
INFORMATION.

The version of Wisconsin’s omnibus insurance statute that was in
effect at the time Zachary was hit, § 632.32(4)(a)2.b., required all polices of
insurance to include coverage for injures caused by an “uninsured motor
vehicle,” which it defined to include “a vehicle involved in a hit-and-run
accident.” The statute did not define the term “hit-and-run accident” and,
like Acuity’s policy, it is ambiguous as to whether it applies to the present
fact scenario.

Instead, the Wisconsin Legislature left it up to the courts to decide
how that phrase should be applied on a case-by-case basis. Theis v.

Midwest Sec. Ins. Co., 2000 WI 15, 1 28, 232 Wis. 2d 749, 606 N.W.2d

162; Legislative Council Note in 8 632.32, ch. 102, Laws of 1979. As
such, this Court must examine the scope, context, and purpose of the
8 632.32(4)(a)2.b., as well as the language of surrounding statutes to arrive

at a reasonable meaning and avoid absurd results. State ex rel. Kalal v.

Circuit Court, 2004 W1 58, 1 45, 271 Wis. 2d 633, 681 N.W.2d 110.



A. The Purpose, Context and Scope of §632.32(4)(a)2.b
Supports Construing “Hit-and-Run Accident” as One
Where a Vehicle Leaves the Scene of an Accident Without

Providing Identifying Information.
The “primary purpose” of the UM requirement in § 632.32(4)(a) is
“to compensate an injured person who is the victim of an uninsured
motorist's negligence to the same extent as if the uninsured motorist were
insured.” Theis, 232 Wis. 2d 749, 1 28. As applied to “hit-and-run”
accidents, UM coverage provides an insured compensation when he is
unable to identify the tortfeasor-driver and the tortfeasor’s insurer. Smith,
239 Wis. 2d 646, 1 26 (The purpose of UM insurance is furthered by

providing coverage because “if the vehicle that negligently started the chain

reaction collision had been identified and was insured, Smith could have

recovered under that policy.”) (emphasis added).

Thus, the purpose of “hit-and-run” UM coverage is frustrated if an
injured person is denied compensation simply because the driver of an
unknown vehicle momentarily stops after an accident. The important

consideration is whether the tortfeasor can be identified, not whether the

tortfeasor “stopped” for any given period of time. See id.
Likewise, the context and scope of the statute supports providing

compensation to an injured person in these circumstances. The phrase “hit-

10



and-run accident” in 8 632.32(4)(a)2.b. is immediately preceded by the
phrase “an unidentified vehicle.” Thus, the focus should be on whether the
driver of the vehicle involved in the accident provided identifying
information—not whether the driver “ran” or “fled” within some arbitrary
period of time. Therefore, an accident involving a driver who “runs”
without identifying himself should fall within the definition of “hit-and-
run,” even if the driver momentarily stops.
B. The Criminal “Hit-and-Run  Statute”  Supports
Construing “Hit-and-Run Accident” as One Where a
Vehicle Leaves the Scene of an Accident Without
Providing Identifying Information.
Wisconsin Stat. 8 346.67, part of Wisconsin’s “Rules of the Road,”
is also helpful in resolving the ambiguity in the definition of “hit-and-run.”
This statute creates Wisconsin’s criminal “hit-and-run offense” and sets

forth the legal obligations of a Wisconsin motorist upon striking another

person or vehicle. State ex rel. McDonald v. Douglas County Circuit

Court, 100 Wis. 2d 569, 574, 580, 302 N.W.2d 462 (1981).

The statute requires, inter alia, that the driver “stop . . . at the scene
of the accident” and that “[t]he operator . .. give his or her name, address
and the registration number of the vehicle he or she is driving to the person

struck or to the operator or occupant of or person attending any vehicle

11



collided with[.]” Wisconsin Stat. § 346.67(1)(a). The statute also requires
the driver to identify himself as the operator of the vehicle. Wuteska, 303
Wis. 2d 646,  13.

Its purpose is to “require the disclosure of information so that

responsibility for the accident may be placed.” State v. Wuteska, 2007 WI

App 157, § 15, 303 Wis. 2d 646, 735 N.W.2d 574. Violation of the statute
is a felony. McDonald, 100 Wis. 2d at 580.

The statute is relevant because the definitions of “hit-and-run” and
“flee” mentioned supra refer to a driver “illegally contin[uing] on his way”
to “run[] away ... from trouble,” and who fails to “comply with legal
requirements.” Hayne, 115 Wis. 2d at 73 (emphasis added). Section
346.67 sets forth those “legal requirements” in Wisconsin and provides that
a driver “illegally continues on his way” if he fails to provide identifying
information to the person struck. Because the driver who struck Zachary
failed to provide identifying information before fleeing, Zachary’s accident
was a “hit-and-run accident.”

C. The Policy Embodied in the Recent Changes to Wis. Stat.
8§ 632.32 Support the Court of Appeals’ Decision.

Although not in effect at the time of Zachary’s accident, the recent

amendments to the omnibus insurance statute are relevant in that they are

12



an indication of Wisconsin’s current public policy as to UM coverage. See
2009 Wis. Act. 28, § 3155. While newly enacted Wis. Stat. § 632.32(2)(g)
does not define “hit-and-run accident,” it does expand the definition of
“uninsured motor vehicle” to include “an unidentified motor vehicle,
provided that an independent 3rd party provides evidence in support of the
unidentified motor vehicle's involvement in the accident.” Wis. Stat.
§ 632.32(2)(9)2.2

Thus, the new statute includes an unidentified “miss-and-run”
vehicle within the definition of “uninsured motor vehicle.” This addition
supports the notion that the focus of term “hit-and-run” should be on
whether the tortfeasor-driver is unidentified—not how quickly the motorist
fled. Indeed, it would be quite odd if § 632.32(2)(g)2. were interpreted to
require UM coverage when an unidentified vehicle never makes contact
with an insured vehicle but not to require coverage where an unidentified
vehicle actually hits the insured vehicle but momentarily stops before

fleeing.

2 It is undisputed that Zachary’s accident was witnessed by third parties who observed the
occupants of the unidentified vehicle briefly stop and then flee the scene.

13



D. It is Unreasonable to Deny UM Coverage Based an
Unidentified Driver’s Felonious Behavior.

Under Acuity’s position, a vehicle involved in an accident whose
driver pauses momentarily, rolls down the window, and yells out “are you
ok” to the victim before leaving would not be a “hit-and-run” vehicle.
Likewise, a vehicle in an accident that spins out and comes to a complete
stop for any period of time before speeding off would not be a “hit-and-
run” vehicle. Despite the fact that such behavior would violate the criminal
hit-and-run statute, Acuity would have the Court rule that these are not “hit-
and-run accidents” under § 632.32(4)(a)2.b.

Momentarily stopping at the scene of an accident, whether for two
seconds or two minutes, does no one any good if the driver never identifies
himself to the victim so that insurance coverage can be determined. As
noted, the purpose of the felony “hit-and-run” statute is “to require the
disclosure of information so that responsibility for the accident may be
placed.” Wuteska, 303 Wis. 2d 646, { 15. Likewise, the purpose of
mandatory hit-and-run UM coverage is to provide a victim with the same
amount of coverage he would have if the tortfeasor were identified and had
insurance.  Smith, 239 Wis. 2d 646, 1 26. It is simply absurd,

unreasonable, and inherently inequitable to deny UM coverage to the

14



victim of a hit-and-run accident based on the felonious behavior of a
tortfeasor driver who violates § 347.67.

CONCLUSION

Therefore, WAJ respectfully requests that this Court affirm the
Court of Appeals’ decision and hold that an unidentified vehicle that strikes
the insured, whose operator is unknown, and who fails to stop and provide
identifying information at the scene of an accident constitutes a “hit-and-
run vehicle.”
Dated in Madison, Wisconsin this 21st day of January, 2010.
By: /s/Timothy M. Barber
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